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INTRODUCTION TO MENOMINEE CONSTITUTICN HANDBOOK

An Indian tribe can be defined in two ways: (1) as a society
of people bound together by a common history and culture, and (2)
as a government. The Menominee Termination Act and the'Menominee
Restoration Act both affect only the status of the Menominee Tribe
as a government recognized as such by the United States. By the
Termination Act, the United States declared that it no longer re-
cognized the Menominee Tribe as a government. Then, eighteen years
later, by the Restoration Act, the United States reversed itself
and declared that it again recognized the Menominee Tribe as a
government. In order to permit a resumption of relationships be-
tween the Menominee Tribe and the United States Government, the
Restoration Act authorized the Secretary of the Interior, upon
request of the Menominee Restoration Committee, to conduct an
election to determine the Tribe's constitution, that is, its form
of -government. The Act sets the deadline for such election as
"within 60-days after final certification of the tribal roll."
The Menominee Resotration Committee has been elected to draft
the Menominee Constitution.

This handbook has been compiled to aid the Menominee Re-
storation Committee in its job of drafting a constitution for the
Menominee Tribe. It is intended to present information and ideas,
and to raise considerations so that the Committee may make its
decisions advisedly. Generally, the handbook is planned, first
to present a comprehensive view of government as a whole; second
to present information on forms of government, their strengths
and weaknesses; and third, to summarize information and present
examples of provisions generally included in constitutions. BRased
upon decisions of the Committee, sections of the proposed constitu-
tion can be drafted and coordinated into a complete document.’

Most of the possible constitution provisions will be based
upon the form of government decided upon by the Committee. Infor-
mation regarding specific kinds of provisions will be added after...
the decision as to the form of government. In addition, questions
may arise in the course of discussion which were not anticipated
when this handbook was originally compiled and which call for
further research. For these reasons, the handbook is in looseleaf
form so that information can be added as needed.

The job of drafting a constitution is the job of establish-
ing a government. It is a difficult job. Like an architect of
a building who decides upon the right framework and then decides
upon the many details of the inner structure, the Committee must
decide on a framework of the government and then it must decide on
the many details or constitution provisions which will be the

inner structure of the government. Again, like an architect planning

a building, the Committee must at all times consider how its plan
will operate in reality. Thus, the job requires a great deal of
foresight and imagination, as well as time to make all.the many
detailed decisions required. Hopefully, the Committee's efforts
will ultimately result in a government which will serve the
Menominee Tribe well for a long time to come.
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I. GENERAL BACKGROUND

A. The Importance Of A Constitution To The Sovereignty OF 'Pribal
Governments.

The term "tribal sovereignty" means the extent of a tribe's
ability to exercise the powers of self-government. Tribal sover-
eignty always faces two dangers, either of which can severely limit
its scope or even destroy it: first, external interferences in the
tribe's right of self-government, in the form of federal restrictions
on the sovereign powers of tribes or in the form of imposition by
state and local governments of their powers; and second, the failure
of the tribe internally to establish a government capable of exer-
cising fully and fairly the powers of self-government.

Indian tribal governments have historically been protected
against the first danger to tribal sovereignty - interference by
outside governments - by the laws of the United States. The central
principle of federal Indian law is that Indian tribal .governments
retain all the powers of a sovereign government except as those
powers have been expressly limited by the laws of the United States.
However, a tribal government does not receive the protection of
federal laws unless it is recognized by the United States as a
government entitled to such protection. The experience of termi-
nation has shown that without the protection of federal laws, tribal
governments and tribal sovereignty are not likely to' survive amidst
the stronger state and local governments. Thus, federal recognition
of a tribal government grants to the tribe federal protection of
its right to tribal sovereignty; that is, the right to exercise
full powers of self-government except as limited by federal law.

The Menominee Restoration Act restored federal recognition and
protection to the Menominee tribal government.

The second danger to tribal sovereignty - the failure of a
tribe to establish a government capable of exercising fully and
fairly the powers of self-government - is probably a greater danger
than the first because it occurs gradually, without the drama which
accompanies the sudden impact of the passage of a federal law.
Therefore, it is not as easily recognized as the first danger.

This second danger to tribal sovereignty results when two
situations are allowed to occur in the tribe's government. First,
when a tribal government is restricted by the constitution in its
authority to exercise the powers of tribal government, it cannot
fully serve the needs and wants of the tribal people. Inevitably,
services which are needed but which the tribal government cannot
provide will be provided by other governments. If the federal
government provides them, the tribal government loses one of its
most important reasons for existance and thus a great deal of "its
importance to the tribal people. If the state and local govern-
ments provide services, they thereby establish claim to the
gratitude and loyalty of the tribal people, as well .as a claim
that certain duties are owed by the tribal people to that govern-
ment in return for the services provided. Thus, to the extent
the constitution allows external governments to furnish services
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to the tribe which the tribal government could furnish if it were
so authorized, it diminishes the tribe's sovereignty - the ablllty
of the people to govern themselves.

Second tribal people are likely to become dissatisfied and
disrespectful of a tribal government that is not respectful of
what the tribe considers to be basic rights of the tribe and of
it members. When this situation occurs to any great extent,
internal disorder may result which is an open invitation to outside
governments to interfere in tribal self-government for what those
governments believe to be the good of the people.

Indian tribes can, in part, protect themselves from this
second danger to tribal sovereignty by drafting and adoptlng a
constitution designed to permit the fullest possible exercise of
tribal powers of self-government, while prov1dlng the fullest
possible protection for the people against misuse of that power
and against government infringement on rights of individual members
and the tribe.

In conclusion, the Menominee constitution is an 1mportant
document because it is the basic document which can make tribal
sovereignty a reality in the daily lives of the Menominee people.
It can make it possible for the tribe to exercise the full scope
of its sovereign powers of self-government to serve the needs and
wants of the tribal members, and it can assure the tribal members
that their government will be responsive to their will and fair
in its dealings with them.

B. Government By Constitution - Basic Principles And Guidelines.

l. The Role of Government.

It is generally stated that people establish governments for
two basic purposes: The first purpose is to enable a group of people
to resolve their differences, and to find acceptable solutions to
their common problems so that the people can live together as a
community (or as a tribe) in peace and security. This is the po-
litical function of government. The second purpose for establishing
a government is to provide certain services. For example, police
protection, fire protection, and recreation can be provided by a
government more economically oxr effectlvely than by individuals or
prlvate organizations. Other services, such as sewage disposal,
zoning, licensing or public health protection, are provided by
government because individuals or private organizations cannot
or have no authority to provide the services. This is the service
function of government. Thus, a government should be planned
to perform both the political and the service purposes as well as
possible.

To enable the government to accomplish these purposes, : the
people grant to the government those powers which they believe to
be necessary. The powers may be broad in scope, thus giving the



government much flexibility to respond to the needs of the group

of people; or, the powers may be enumerated and narrowly defined,
thus limiting possible abuses of power, but also limiting the
flexibility of the government to respond to the needs of the people.

Powers granted to the government are exercised by means of
laws. But laws are not effective until two and sometimes three
of the following actions are taken:

(1) The law is enacted;

(2) The law must sometimes be interpreted or
clarified; and .

(3) The law is enforced or put into effect.

Each of the above three actions is a power in itself because
each 1s a necessary step to the exercise of governmental powers.
If one unit of government is granted the authority to take all
three of the above actions, that unit in effect has all the authority
it needs to exercise all governmental powers. The fear that such
complete authority in one unit of government may lead to great abuse
of power has in many instances persuaded people to divide their
government into more than one unit each having authority to perform
one, or at the most, two of the above three actions. The most ob-
vious example of this is the United States Constitution which has
three branches, each granted the authority to perform one of the
above three actions: Congress enacts laws, federal courts interpret
them, and the President's office enforces them. Many smaller govern-
ments, such as those of cities, which possess lesser powers than the
government of the United States, are governed by a council which
possesses the authority to both enact and enforce laws. Many tribes
also have councils with this dual authority.

2. The Role of the Constitution.

A constitution is the basic plan for a government. It contains
the essential parts of the plan which, in the judgment of the people,
will best carry out the purposes for which the government is, es-
tablished. ‘

Generally, a constitution should do the following:

(1) Establish a government which responds
to and reflects the will of the people;

(2) Establish the structure by which the
powers granted to the government can
be best exercised for the welfare of
the people; and

(3) Establish protections for the people
. against misuse of pcwer by the govern-
ment.
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It is not the role of the constitution to attempt to resolve
all the current problems of society. That is the role of the govern-
ment once it is established by the constitution. The government will
be in a much better position to study the problems of the community
and to decide upon the best solutions to them. The government will
also be in a better position to repeal or revise those solutions, if
they are not working. And finally, the government will be able to
respond much more quickly to resolve the changing problems of the
community.

Thus, in addition to establishirng the basic plan or structure

- of the government, the constitution should include only laws which

are intended to be permanently binding on the government or on the
people. Such laws would include those which guarantee certain fund-
amental and basically unchanging rights of individuals and of the
tribe, such as freedom of speech and religion, and the right to
prevent sales of tribal land. Such rights will thus have the kind

of protection granted to provisions of a constitution in that usually
constitutions are difficult to change.



II. STRUCTURING A FORM OF GOVERNMENT

A. Introduction.

When structuring a form of government, the Committee should
judge various forms as to how well, in their judgment, that form
will promote the three functions which a whole plan of government -
that is, the whole constitution - should ultimately accomplish.

That is, (1) will the form promote government responsiveness to

the people's will; (2) will it promote efficient and effective
government services to the people; and (3) will it make it difficult
for government officials to misuse the power of government to the
injury of the Tribe or to the unfair advantage of individual members?

To aid the Committee in judging forms of government, the
first section of this Part will discuss the strengths and weakness-—
es of five general forms of government, as well as the pre-termin-
ation Menominee form of government. There is also included three
different forms of tribal governments along with the constitutions
that created them for the further reference of the Committee.

The second section suggests, in light of the preceding dis-
cussion, several specific considerations in choosing a Menominee
form of government.

B. General Background.

1. Five General Forms Of City Government -
Their Strengths And Weaknesses.

There is no one form of government that is the "best" form.
Any general form is just that - general - and must be adopted to
meet the needs of the particular community and to fit the conditions
existing in that community.

There has never been, to our knowledge, any studies of the
various forms of tribal governments. Thus, there exists no infor-
mation upon which to generalize as to forms of tribal government.
There is no study which compares strengths and weaknesses of the
various forms of tribal government, or which traces and explains
new trends in tribal forms of government.

However, there have been such studies of the various forms
of municipal government in this country. And in the absence of
studies of tribal governments, it should be helpful to consider
the conclusions of the studies on municipal forms of government.
Municipal government and tribal government are in many ways com-
parable. Much of the comparison between cities and tribes stems
from the fact that many cities, like many tribes,; including the
Menominee Tribe, have small populations. (The Menominee Tribe
is probably now around 3,000 people in population.) Thus, small
cities, like tribes, may be faced with political factionalism
based upon personalities, rather than issues. Small cities, like
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tribes, may find themselves without sufficient funds to provide
the services they would like to provide and to pay good people
to run the government on a full time basis.

Finally, any group of people forming a government are faced
with the problem of planning a government so that those who make
the decision are responsive to the will of the people (the political
purpose of government), and so that the services provided and the
programs established by the government are administered fairly and
efficiently (the service purpose of government). Studies have gen-
erally concluded that very rarely can one f£ind a person who is both
a good policy maker and also a good administrator of policy. This
problem is especially troublesome for small cities and tribes be-
cause not only is there a limited number of people from which leaders
are drawn, but also political pressure is more easily placed on the
policy makers in a small community by all sorts of special interest
groups.

Thus, in forming their governments, small tribes, like the
Menominee Tribe, face problems similar in many important respects
to problems faced by a small city. Because of this similarity
between cities and tribes, it should be useful to study the con-
clusions of various studies on forms of city government and the
strengths and weaknesses of each form. Therefore, the next section
will set forth the strengths and weaknesses of five general forms
of city governments.

a. Commission Form.

COMMISSION I'ORM

VOTERS
|

—BOARD OF COMMISIONERS —
CONTROLS ALL DEPARTMENTS, EACH COMMISSIONER
HEADING A DEPARTMENT

CcoMMR A comr}m B CcOMMRC  COMMRD COMMRE
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“= N ==
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A typical commission plan of government provides for five »
commissioners, elected at-large by the voters, to serve as a legis-
lative and administrative body. The board of commissioners generally
control all administrative departments within the c1ty, with each
commissioner heading a particular department.

Thls form of government has, for several reasons, been .
abandoned by an increasing number of municipalities in recent years.

(1) Commissioners, though good policymakers,
are commonly not good administrators.
There is no distinction in the plan be=
tween the policy-making function of
government and the administrative function.

{(2) There is usually no single executive to
coordinate activities of the various de-
partments and to accept responsibility
for administrative decision-making. Thus,
this form promotes "buck-passing,” and
voters at the polls do not know who to
blame for bad government or who to praise
for good government.

(3) The commission government often fails
to provide sufficient checks within it-
self to control spending, since the of-

frrod ficials who appropriate funds are the same
e officials who spend them. If the com-

missioners are politically ambitious,

it is inevitable that each commissioner
will ask for as much as he can get, even
if the overall good of the government
demands otherwise.

The only advantage to this form of government, if it 1is
properly termed an advantage, 1is that it is simple.
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b. Weak Mayor-Council Form.

WEAK MAYOR-COUNCIL FORM

VOTERY |

] ) l

|
1 v

WARDS

[TREASURER] [ COUNCIL [ASSESSORS

This form has also been discarded by many cities in recent
years. It is characterized by a major elected by the voters, an
elected council which confirms departmental appointments by the
mayor, separately elected department heads, and administrative
boards which are either elected or appointed for overlapping terms.

The problems of this form are similar to those of the com-
mission form.

(1) There is no one, unifying and responsible
executive,

(2) Control of administrative departments may
be under several different persons thereby
resulting in a lack of coordination and
unity of effort.

(3)  The numerous elective positions results in

voter confusion and lack of effective voter
control.

The theory behind this form was that democracy was best
served by directly electing as many officials as possible, dividing
responsibility, and relying on elaborate checks and balances +o
prevent abuse of power. However, the form of government imple-
menting that theory for the above three reasons proved to be in-
adequate in providing services efficiently and in being subject
to voter control.
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¢. Strong Mayor-Council Form.

STRONG MAYOR-COUN’CIL I'ORM

S

VOTERS o

| - OTHER
COUNCIL MAYOR ELECTIVE
| OFFICERS .

DEPARTMENT HIZADS

The strong mayor-council form of government corrects many
of the problems found on the weak mayor and commission forms. Both
the mayor and the council are elected; however, the elected mayor
usually has the authority to hire and fire department heads with-
out confirmation by the council, to veto acts of the council, to
prepare the budget for council approval, and to administer the
budget after it is adopted. Thus, the strong mayor plan corrects
the most serious defects of the two previous forms in that it
provides one executive who is responsible for coordinating the
various departments and for administering services efficiently.

The major problems are

(1) There may be few individuals in the
community who are both sufficiently
expert administrators to effectively
administer government services and
programs, and also sufficiently adept
politicians to get themselves elected.
Thus, administrative expertise may
bow to political adeptness.

(2) Political differences may arise be-
tween the mayor and the council such
that daily governmental operation is
impeded because the mayor may veto
actions of the council, and the °
council controls the finances neces—
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Sary to administer the government
services and Programs.

d. Mayor-Administrator Form.

To correct some of the defects found in the
plan, some cities have experimented with the maYor
form of government. The structure of the governmen

strong mayor
- administrator

This form has been adopted in some of the larger cities in

the nation, and because it is so new, its effectiveness has vet to
be adequately judged.

e. Council~Managér Form.

. COUNCIL-MANAGER FORM

VOT-ERS

COUNCIL

CITY
MANAGER
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The council-manager plan has two basic fehtures-: a small
elected council to decide policy questions; and a professionally
trained manager, hired by the council and subject to dismissal by
it, to administer the government programs. :

The following are considered to be the major advantages of
this plan of government.

(1) Policy-making and administrative functions
are separated.

(2) The manager provides expert guidance in
administrative matters.

(3) Responsibility is centralized in a single,
chief executive, i.e., the manager, who is
held directly accountable to the council.

(4) City spending may be more easily controlled.

(5) The manger, as an employee, may be readily
dismissed by the council if his work is un-
satisfactory.

Major disadvantages of this form are:

(L) The city lacks a strong political figure
in position of leadership since the ad-
ministrative executive (the manager) is
appointed by the council.

(2) Voter control over the city government
may be somewhat decreased since voters
elect only the council and have no direct
control over the manager.

(3) The cost of hiring a qualified manager
may be high.

(4) (In the case of an Indian tribe, who might
wish to hire an Indian managexr, there would
be the additional problem of finding an
Indian who was a qualified city manager.)

2. Analyses of the Pre-Termination Menominee
Form of Government.

The following discussion of the pre-termination Menominee
form of government is basically a summary of the main points found
in two analyses, one by Gary Orfield in A Study of the Termination
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Policy, Chapter 3, and the other by Verne Ray in his study entitled
The Menominee Tribe of Indians, 1940-1970.

a@. Explanation of the General Council Form of Government.

In 1928, the first tribal constitution established the
General Council form of government. This form basically established
a mechanism for making recommendations to the BIA regarding the
Ooperation of the Menominee tribal affiars. Two political entities
were set up: The General Council, consisting of all adult Menominees;
and the Advisory Council, consisting of twelve members, six selected
at large and six from districts. The General Council was reqguired
to meet twice a year and the Advisory Council had governing authority
between General Council sessions. However, the General Council held
Veto or appeal power over any action of the Advisory Council.

The 1928 Constitution lasted until the tribe was terminated.

The constitution was specifically stated not to be an IRA consti-
tution.

There is attached for your reference, as Exhibit A, a chart
containing a diagram of the bre-termination Menominece government
and copies of the pre-termination Menominee government and copies
of the pre-termination Menominee constitution and bylaws - both
the original uncodified version and the latest codified version.

b. Weaknesses of the General Council Form.

Both Orfield and Ray concluded in their studies that the pre-
termination Menominee government failed to function as an effective
government. TIts ultimate failure was its incapacity to effectively
 combat termination of the tribe. Several reasons are stated as the
bases for the failure of the government. Essentially, however, the
conclusion to be drawn from the two studies is that the General
Council form of government was never intended OT structured to pro-
vide the service function of government (the BIA provided govern-
ment services to the tribe); and, in addition, the General Council
form was inadequately structured +o perform the political function

of government, that is, to accurately reflect the will of the Me-
nominee people.

The General Council form of government was intended and
planned simply to make policy recommendations to the Bureau of
Indian Affairs who then administered the program on the reservation.

In effect, the BIA was free to ignore the recommendations of the
Advisory Council.

Thus, the governmental structure of the Menominee proved

inadequate when the time came for the tribe to decide important
policy questions quickly yet wisely. The General Council form was
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not structured to allow leaders who had the necessary expertise

and information to make the decisions on complex issues facing

the tribe, particularly when there was no time to educate the
people regarding the issue prior to a referendum. Nor did the
General Council form provide a framework for making decisions

which accurately reflected the will of the majority of the Menominee
people, rather than the few which attended General Council meetings.
Finally, the form did not provide leaders with the experience of
actually operating a government. and thus most felt unprepared to

to accept the responsibility for decisions which were not review-
able by the BIA and which would have a tremendous and direct impact
upon the lives of the Menominee people.

In summary, the General Council form of government was
structurally inadequate to provide the expert leadership which the
tribe needed in an emergency where the most complex issues face the
tribe for decision.

3. Three Tribal Forms of Government.

There is also included for your reference, three different
forms of tribal governments. adopted by the followina tribes- Fort
Berthold Reservation (Arickara, Gros Ventres, and Mandan Tribes)
(Exhibit B); Méescalero Apache (Exhibit C), and Blackfeet (Exhibit
D) . For each form, there is.included a chart of the form and a
copy of the constitution establishing the government.

These three tribal forms of government were chosen only be-
cause they illustrate three different forms of government, and
three different ways of dealing with the considerations listed in
the foregoing part B. Any information as to the strengths and
weaknesses of each government is not available.

C. Specific Decisions Relevant To Choosing A Form Of Government
For The Menominee Tribe.

While keeping in mind the three general functions which
should be promoted by the form of government, the Committee in
structuring a form must decide upon the following questions:

1. How many branches of government should be established
and what should each be authorized to do in terms of

(1) Enacting laws:;

(2) Enfbrcing laws; and

(3) Interpreting laws?

Comment - In most city governments and in most tribal governments,
the council is the governing body which is authorized to both -
enact and enforce laws. Usually, a three branch system of govern-
ment is found only in larger governments such as the federal
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government, the state governments, and the Navajo Tribe (popula-
tion 119,546). An exception is, of course, the Mescalero Apache
Tribe (population 1,676), whose constitution is included as Exhibit
C of this part.

Generally, governments are formed with the court system se-
parate from the governing body. Thus, the interpretation of laws
becomes the duty of the courts, not the governing body. Although,
you will note that in the Mescalero Apache system, the governing
body is also the appellate court. )

The purpose, as discussed in Part I of this handbook, in
providing for at least two branches of government is to make it
difficult for governmental powers to be misused. If each branch
is granted only a part of the authority needed to use governmental
powers, then no one branch of government can by itself use govern-
ment powers without the cooperation of the branch. The disadvantage
inherent in such a division of authority to use powers 1is that the
branches may not cooperate.

Thus, with the establishment of each branch, the possibility
of a lack of cooperation may be increased which in turn may hinder
provision of services, but, on the other hand, it becomes more dif-
ficult for government to misuse power, and more officials are forced
to consider the wisdom of a particular law.

2. What authority should be granted to each branch of govern-—
ment over another branch or branches?

Commment - Because the primary purpose of establishing a multi-
branch government is to divide the authority to use power, it is
advisable to include in the constitution a "separation of powers"
provision. The purpose of such a provision is to prohibit the
officials who enact laws from authorizing any branch to perform
the duty of another thereby nullifying the Very reason for having
Separate branches of government. :

Generally, the power to appoint or approve appointment of
officials in another branch of government, or the power to review
and veto actions of another branch, are granted for the purpose of
promoting more deliberation on the wisdom of a particular action.
For example, the President of the United States has the duty to re-
view and veto, if necessary, acts of the Congress. Generally,
the President vetos acts which he considers to be bad for the
budget or the welfare of the people, or which he believes are not
in line with the policies of his administrative leadership. Con-
gress, in turn, can pass a law by a 2/3 vote even if it is vetoed
by the President. 1In addition, the Congress has certain authority
to review appointments of the President such as appointments of
ambassadors and judges of the Supreme Court. Also, Congress has
the duty to approve treaties made by the President.

Thus, the key question is whether any action taken by one
branch is of sufficient importance that it should be reviewed by
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another branch and vetoed or disapproved if thought necessary.

3. Which tribal officials_should be elected and which
should be appointed? '

1. Characteristics of elécted officials.

(a) Responsive to desires of
people, including groups
of people with special
interests;

(b) Subject to direct removal
by people at regular or
special elections;

(c) May not possess expertise
in administering government
pPrograms; and

(d) Tendency may be to reward
those who helped win election
Or to appease strong political
groups with jobs in govern-
ment without regard to quali-
fications.

2. Characteristics of appointed officials.

(a) More insulated from pressures
of political groups;

(b)y May be responsive to whomever
has power to remove (usually
same person(s) who appoints)
rather than to- the people;

(c) Can be chosen for expertise
rather than appeal to people;
and

(d) Not subject to direct removal
by the people.

“Comment - Based on the above characteristics, i+ is generally
believed that officials who are responsible for establishing
general governmental or tribal policies should be elected, while
those who are responsible for efficient and expert administra-
tion of government programs implementing the policies should
be appointed by elected c@@tuw!b h

TOo hinder appointments under a "spoils system", the
official should be required to consider appropriate qualifications
for the job available. Generally, if the appointee must be able
to cooperate closely with the electad official, it is better to
allow the elected official to remove the appointee at will because
if they cannot CoOperate the programs will not be implemented ef-
ficiently or perhaps at all. But if it is advisable that the
-appointee be independent, for example, a judge, it is better +6
set forth what causes constitute grounds for removal and prerhaps
even to set forth the procedure to be followed before removal.
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4. How many officials should there be?

Comment - In the governing body, there should be enouygh to
adequately represent the people, but not so many that the
operation of government becomes difficult to manage, or so that
the people are not able to keep track of the performance of any
one official. The number usually suggested for small governments
is five to nine.

5. Should the officials be elected at large or from dis-
tricts or should there be a combination of the two methods of
election?

Comment - Election of tribal officials by districts sometimes
tends to prevent real majority rule. A majority in each of a
majority of the districts is not necessarily a majority of the
electorate. Then, too, the petty issues of the various factions
of the tribe may come' to predominate over those that concern the
whole tribe, and leaders who have tribal views and followings
will be swallowed up in the large number of representatives who
are district-rather than tribal—-minded. The district_system may
lead to.bitter struggles to achieve a fair redistricting as ‘the
tribe grows and the population shifts. To overcome these and a
number of related problems, the.constitution may provide that all
or a substantial préportion of the tribal officials will be
elected by all the people. Only 25 per cent of cities over
5,000 use the district system. 59 per cent use the at-large
system.

The combination system, whereby a certain number of candi-
dates are elected at large and others by districts, may be par-
ticularly useful in large communities or in communities where it
is felt that election of all officials at large would leave im-
portant elements in certain parts of the community with a feeling
of being permanently unable to win representation.

6. Terms of office - how long should they be and should
they be staggered? o

Comment - The goal of the Committee in answering this question
should be to decide what length of term of office will provide
continuity, stability and experienced leadership without re-
sulting in stagnant government and without excessively reducing
the voters' control over the governing body. Staggered terms of
office promote continuity and stability in government. A term
of two years may be too short to permit a new official to gain
the experience and knowledge he needs to be able to function ef-
fectively in office. A term longer than four years may result
in stagnant government.

7. What should the qualifications of tribal officials be?

Some possible qualifications are:
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(1) Tribal membership.

(2) Indian descent (with regard
to appointed officials).

(3) Resident of reservation.
(4) Age.

(5) Qualified voter of reservation
Or appropriate district.

(6) Expertise in some area (particularly
with regard to appointed officials).

Comment - Generally, qualifications should be required only 1if they
will promote a better job in the particular government office under”

consideration. Tribal membership, of course, should be a gualification

of elected representatives.

8. Should tribal officials be compensated?

Some considerations pertinent to this decision are:

(1) How much time will the official be re-
quired to devote to his office? .

(2) The Tribe should expect to pay an of-
ficial who is appointed or hired
primarily for his or her expertise in
an area an appropriate salary.

(3) How much cdmpensation can the tribal
budget bear without sacrificing quality
in tribal programs? :

(4) Salaries should be established by formal
action of the governing body.

Comment ~ If the constitution allows elected officials to be com-
pensated, it might also prohibit the amount .of compensation -from
being raised or reduced during any particular official's term of
office. S

Experience with regard to city governments has shown that
salaries of city council members should be nominal where the council
members are policy makers and do not actually administer the govern-
ment's programs. The conclusion is that a generous salary is likely:
to attract candidates who are interested more in the income -than in‘
rendering public service. Also, the experience of cities shows
that too large of salary could encourage council members to think
of themselves as managers and thus distract them from their role
as policy makers responsive to the people. But where council
members are also administrators of programs, a salary commensurate
with their duties might be considered.
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9. What should be the structure of each branch of the govern-
ment, if more than one; that is, should subordinate units be created
within each branch?

If specific units within branches are created in the con-
stitution, the following are considerations tQ keep in mind.

1. The purpose of subordinate government units
is to carry-out government policies ef-
ficiently and effectively in the form of
programs providing services.

2. Experience has shown that the performance of
a government unit is best where a line of
responsibility ends with one person, rather
than a group of persons such as a board or
commission.

3. Experience has also shown that it is easier
for the policy makers to oversee the imple-
mentation of programs if they can look to one
person who is responsible for the performance
of a unit.

4. It is not advisable to provide for the direct
election of officials who head subordinate
units because this results in more people
for the voters to keep track of, and it also
results in confusion as to who is really to
be held responsible for the broad results of
a government program, i.e., ‘the policy makers
Oor the subordinate adminstrators.

5. Boards, commissions, and committees, if they
are to be created, operate best for purposes
of advising, planning, or reviewing.

Comment - It is advisable for the Committee to keep the structure of
each branch of government as simple as possible ‘in the Constitution.
This can be done by authorizing the governing body to, create (or
abolish) whatever subordinate units it deems necessary. If the
Committee feels that certain departments or units are absolutely
necessary, it can list the units and their purpose and impose a
duty on the governing body to create and implement the units. The
Constitution can also determine how the officials of the subordinate
units will be selected, by election or by appointment. It can also
establish qualifications for office and so forth. However, again,
it is best to keep reference to subordinate units in the constitu-
tion to a minimum, thus allowing the governing body to modify,
eliminate or create new ones as the need arises.

10. Courts - Special Considerations.

The foregoing questions generally apply to the court system,
but there are some considerations which are unique to the court

IT -~ 14



system, especially tribal courts.

1.

Jurisdiction of the court must be defined -
can be the same or less than jurisdiction
claimed in jurisdiction provision.

The constitution may establish both trial
courts and appellate courts.

The Committee should decide whether the courts
should be authorized to review and invalidate
actions of the other branches as being in vio-
lation of the constitution. The courts could
be authorized only to interpret laws and re-
solve disputes between people.

If the courts are authorized to review and
invalidate actions of other branches, then
some provisions should be made to insulate
the courts from being controlled by the
other branches. This can be done by pro-
viding for election of judges, or by pro-
viding for initial appointments for long
terms subject to renewal if approved by

a vote of the people, or by appointing

for life, subject to removal for cause.

Constitution should authorize and direct
either courts or the governing body to es-
tablish court rules and procedures.

Qualifications of judges. Should judges
be required to have knowledge of the Me-
nominee traditions and cultures so that
court decisions can be based in part upon
that knowledge? Should judges be required
to have some knowledge of the laws of the
federal government? Remember that tribal
courts are bound by the Indian Bill of
Rights (25 U.S.C. §§1301, and 1302).

Should judges be elected or appointed? The
decision on this question depends in part

on whether and to what extent a judge should
be influenced by the will of the people.

It also depends, in part, on whether a

Judge should be chosen for his or her ap-
peal to the voters or primarily upon ex-
pertise and ability to make fair decisions
On matters in dispute between persons, or
between persons and the government. '
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¥ AXD BY-LAUS COVLZ: ING THE FLLCTICE AUD DUTIRS O

RIZTDED CoY

e

AN ADVISORT COUNCIL OF THZ UITCHINEL INDIANS OF ik

-

KESEEIA AGE ENCY, WISCOXSIN

l: *A Committee of Yenomince Indians, to be krown as "The Advisnry Counel}

inece Indian Reservation®, ghall be golected to consist of ten enrolled

and recegiilized adnlt mcrbora of the Lon zinee Tribve, L . )

2. %ke method of =clection shall Le as follows: All ten membersw:hall e

electca Yy the adult members of the trite in tha manner hereinafter dezcrived:

Those desiring 0 be candidates shall, not less than ten days before election day

“J oy

nares In the office of the Superintendent of the Res ervation, supnorted

by a vatitien slgned by not loss than twonty-Ffive qﬁhiified.voters ol tre Trito.

An olection-committec cbncisting of 8ix mermbers of the tr “e shall bc uosignated

)

»

%o be dotermined by the Gener:l Council prior to such election, to

fon and

In & monzer

rovida for qualificet: The Swverinionios GhLadl el y
; ! y

raview of gOmi

, .

a ballot cortsining the names of all thn nominees so filed. Election shall be held

e a duy in Sentcmba; to be designated bg the Suporintendant ang proverly advertisec

for not iess than tnlrty ¢ays prior tre“cuo. An election boar

shall concist of

£x Inspectior, Clerk, and Ballot Clerk, ta b- selected by tho bystarder: at tre
tioe desifmated for the opening of the pnlls and vho shall immcdi&tqu thereaffer
declare t“z Dolls open. Polls shall be, -open at 9: CO A.m, and remaln ocen until

5:00 p.r. '°ch votar uhell obtain fror' the dallot clerk an official brllot, which

T

ghall bear.tbe e"dorsa :ent of the ballcx cle

The votcr sbnll imnc8-~te1y mark

-

hic cholen oT tpn from the 1i3t of canc: Jates, nnd deliver tro ballot %2 the

- L 2

‘nspector who n“ull doposit same in the hallot box, and arnounce to tk - clerk the

tenmo of the votar, vaich shall be writtes on the pollingllistiby the ¢ k. In chec

&x7 voler ia not 2bls 20 PTenaro nis vallot, ho nay call unon ony mezhe- of the

election toard to acsict him, Immodiatr?, after the' closing of

the nolls, the

- e et =t tomaom
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bullet box shall be onerned and tho votes counted by tho olection office.- The

Tellets and Lally sheets shzll then be deliivered to the Supcrintpndent, o, with

.

:Ho tvo Juiges of the Indian court of the Monominee Reservation, zchall conctitute

tho canvassing board. The ten candidatek Teceiving the highost numbor of votes
. LR .
s ) . . i
shall bde daclered elccied, - : ' ’ ’
- ]

3., The ten merbers so chosen shall, take cffice .or the third } ordnv in

Octoter, or as soon thereafter 2s mpract c2b 1e followinr their olection and
2 Py 3

s2a11 hold offics for fwo years end until their successors are chosen ani qualify.
. .- [ N . -

Y, auld ary vnc~*cy q;ise in the Advisory Council by the death, Tesigne~

_ tlon, or otHcr rise, of eny of its members, zaid vacahcy shall be‘filled ty the

Tribel c®1nvil, _ ' j'

- x '
5. Refora entc;in» upon auty, each mambcr of the Adv1sory Council shall

) aubscriba in the precencsa of the SupcAln sxdent of "the Reservation the Iollowing

P4

oath: 71, (newms), .do solemnly swear thu; I will support and defend the Congsti--
A

.uulon of the United Statos of Amer ica, and faitn;ullj execnto the of fics to

which I have been elected.” ‘ R : | .
6. At the first regular meeting heii by the Advisory Council efter its

eiection, 1t shall select from its nembert a president and a °ec*et<rj. The

s
l

nrcaiaent’h dutiocs shell be to Dreolde au a‘l meetinrs when present, and tho

gecreteryls duty shal; be to keep a reesri of all vroc dings. and file o

eertificd copy o the sane in the office. 27 the Survcerintendent within -¢n davs'
- E - 3

&lter the nocoting. In tho absonce of eliler of tte above officers

. . £ tke 7 £f » trhe Aivisory‘

Ceurcil ehalI olect a presidont or secrctary nro tem. Fo businecs sh»‘" e

-

traneacted »;tAout the rresence of a quor¢m whlcq sﬁall consist of a mrjéfity

. W .

F : _ .
ef tke ;sm:crs of the Co*qcil. The mirutes of the Council skall be cifm~d by the

rresidont rnd secrotzry snd et least throo other merbers of the Ceouncil. .

o1

Te Zhc reguler meetings of the Courstl ghall bogin each year on t'»> third
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. sonédey in Cetober, or ns soon thereafter as procticable after tho now Cnuzneil ia

vlectedé. In case of exigency, the Preslcent of tho Council may coll a

s neclal
- Ccooting ol the Ccuncil, upon a requost in writing by the majority of tre Counci

- _ mcmberat‘ A1l meetings are to ba held ir Keshena or Feopit, in $he dlervetion of

the Councii. The tota 1 longth of time consumed for all such meotings «hall not

exceed {fifiasen dFJ” 1n any one yesr., .

G

- 8. T2 Adviso*y Council as above constituted chall be the roprescsntatives

o ol the chominee Tribo of Indians in all matters affeeting the welfare

.-
asda

business of {hs <ribe, fncluding the concuct of the lcsglnp and millln opera~

ticns on thse Pss crvaticn; and 1t sbqll bc the ddtj of the Ccun011 to cnwsidcr'
R &1l matters.'bi'ough+ to its attention by. the mozbers of the lribe, or by tho

Sup;rintunae:t, or tnat nay arise thrcugn itn own investlﬁqt4ons and uuhll Sub-=

-

nit to the Sunerintendeat of the “oserva ion for appropriate action Bub’ recom«
7

nendaticas as it has to make, If the Superintendent falls to t ake

action, tXho Council nay appeal to the Co missioncr of Indian Affairs

2.0 :
sat;saactory

throagh

»
~

. the Saﬂ rintendout of the Losarvation, an& if the Superintendent of the leserva-
4 \ ’ o ' :

tion fails or rofuses io stbait such apécal, the Council may conzunicaty dircei

v vith the Commissioner of Indian Affairs. © .

1 ’ °

9. Zach member of the Auv;oorv Counn i1 shall recaive as compen

-

gatl-n for

' : his services, $5.00 for each day's att ahCiﬂLP at the ra*ulnr and 8peclal meot-

lcj'

ings, end 204

mile for the distanca nc;assarllj travoled Irom his hcae to

. tas meeting nlaco and retira: Provided, that compensation shall not be nald
e

e .
- -

for nors than fifteen days in one yvear. ' uis conys nsat'on shall be ail bv
J Y

Shoeele, ar:a: by,wha uuueridtcndent o the Dasorvation'from tr1bal funds zppli-
¢

2
e . wotog o

1
K}

10,  2he Tribal Council T2y recommead to tho Conmicninnnr of Irdic: Affeirs

v
.

&ny chances In these remulationn th

elvisable, )

as may, ut any tihe in tts j“‘"Tcat soom
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o- 11, Comdidates Tor manberaain in t:

"y {uvicorj Honrd shnll bo ann . Sisned

o1 the ®azis of one rooreseatative for axch 200 cr*onL manbers, At Yei- - the

TuUroose of this rrov‘a on to reflect dizirict representation, each dis.rict

} beling peruitted to vote only for the representative of that districst,

.

1Y .
2.~(1) Zogular end special genoral councils shall be called on é-tes to -

be deterni ugl upon and ‘ized bj the Advlscrx Board with uﬁe

avproval of the

Superintc:ient. At. lgast ono goneral or

spzclal couneil shall be hcld

'JJ
g

.C
6ix months meriod of <he calendar year. - .

-
the general c011011 shall not be reco

-(2) A meeting of rnized %3 such
unLeos tbnvn £hall be p“oaent at the timo of tne zdeting at least 100

v momoers

of the Lenomlnee Indiar Tridbe

* wio are oligible to vote, 1t sﬁall “be thz duty

N : ' }

. 7 o the chalrman of the Zeaeral councily, prior to any vote being taken o1 - ~

',4' . . '_:~ . . .
1 . .
o &ny quesiion ponding dafore the council to L°C0“tain and doteruine vhetihzr o

guorum is zresent and in the ab»o“cé of a guorum no business shall be transacied, -

’ (2 ;ho Advisory Bbard shall, ”dﬁring the neriod when the £on¢rul council
15 20t in scssion, trazsact bugiress of tho tride and any action proverir ta

aen
1
by the Advisory Board skhall de binding unsn
03 J g w

: uuly ausembled Tor that urae:

i : (43 - In 2iew of the present to

the tride unless and until i+ shall

kave been reoealed by the seneral counbl

n ¢lepulon diDtriCuS into whieh 1 a

Lonominua Zcsarvatioh is divided, the Re?,LVJtion shall be divrided in:o Tive
: election distriets (such division to be elfected b
DI

¥y the Advisory Coﬁncil, each
fstrict to ~consist of not lc 8 than 300 teibal

a members) and there shall be

elected oy the~qunlifiod votors llving tterein one councilman from each of the

; five éis 'ctc end five ccancil sen from t 3 trlbe at 1“rge by the quali-u
o ST .- /
voters' of the entite thive,” ' ‘

(5) Fotices of al11 necovines of tue goneral council shall be o] iishod

&t leasst ten dars nrecccding the dat

e of tue meeting in vhe "Lcnomi ree I:au‘e°“




s of tuch notico on tho buli:tin dourds
at ths EKeshena a Agency, tho offica of iha ¥enomlireco Indian ¥11ls, the jos£ officesn
in Teshean and Xeoplt, at the punch clocks of tho gaw mill, planing élll, and
the yard, &% the Souih Branch Ranger Stntion, the bullet;n boards of the commun-
ity centers at Zoar and Vest Branch ang such other places as may be dc:erminea
upox froa time to time.  Such notices in addition %o containinv the dase, tho-
time.and vleceo of ths reetings, shall 1ist in nunerical order the 288 to
cora befors the e¢ting and no 5usi ness a0t 80 lisved shall be transamtad be*o"e

the mesdirng of the couwnell. o e

\o) The notices of all meetings of the general. council shall %o vprevared

by the uubnrlnyeudenv of the reservation, but shalL include all itoms regnested
- 1
by (1) the Advisory Board, (2) the manazer of the Xenomiree Indian Lillu, (3; .

-
.

ary pevition duly signed by 250 qualified voters of vhe Menonlneo Trit:, and ray

-include cuch other-ltems.as the Superintendcht dosireh to prescat to tha feiva.

Such reguests shall be 4in writing snd thall clearly state thc nature of th

U-L

business. They snall be dated and signed by the nqrtxas prosonting the same

and shall de n;esentbd to the Suparinten’ eat of the Menomineoo Rcoerv‘tivn at’

“iet
e

least 21 howrg in a&vance of the public wwion of ;ha notice of the particular

ganeral or special ceeving of the council

(T} Tho election of the councilmen provided for In Iten L4, .zn sra, for’
tho yeer 19“2 chall te held in January of that year, (the precise date o be

determined by thc uucorintcnacnu) and t v toras of the conncilmen 6o electod

shall exzire o1 the third Manday in Oc»oa er 1943 or an soon.thcreéftor 28 their

euccessors.:fq:choscn aﬁd qualified; for the year 19%3 end cvery two yiors there-

¢

aftor-the election of ue councilnen chall be held on a doy in Sentont-e, Ixcent

as Lerein cizted tha provisions of tha Canstitut;on and. by-lews govert s tho
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‘RESOLTU

1S

ox -

» mea

. ] .
AIRSOLVLD, that it is the soriimont of tho ¥Yoromines Indien
Zribs in gohoral counocll assendled this sovonteaszih dsy of,
COctober, 1942, that Sochion {fewen of the Rosolution concern=
"3nz tho troncaoticn of Tribal Dusinoss, adopted by the Tritc
oa Docezber 13, 1941, as amerdsd on Fodbruary 14, 1942, is
ezendsd to read as follows: : . .
"Fao election of covncilmon pruvided for in Seotion Four,
supra, for tho year 1942, sheli bha held on Yoverber 24, 1942,
Tho terms of tho Councilmon o elocted shall expiro on tho
<0th day of Hovenbor, 1944, or s soon thoreafter _aé, their
Buocessors nre olocted and quelified.” '
“£11 elooticns for Counellhorn held afterithis prosently
grevided for oloctica shall ©e held in Fovenbs» of ovean
rmubored yoary, ¢a & dato To Lo spacilfiod by tho Superixtoncon

er the Gemeral Courncils 1% boing tho intention horoln to coise
tldoe such clec’ions with the gonoral stebe.clections held on
*ho Tuesdey Lfollewing tho firs: Honday in Hovonobor of avon

v

mzmzbered yorarsze Tho terme of Councilmon ¢lcocted rersuandor
sholl ozpirc oa Nowmber 30 of even ramborod yoarse™

TBuzeopt &2 horsin stated the provieions of tho Constitution
and by-laws goveraine tho olzztion cad dutics of tho rdvicormr
Cownell of tho Mezoninco Indizns approved by tho Commdcoion o
of Izndimn Affcirs and Socrotasy ol tho Intorior on February 11,
- 1828, a5 eiocniled Foveambor 2§, 3 &, shell govorn tho Yransociion
of Prib=l buzsinssie Thess roiulations ghall mod bo corabucd
cs tho ocdontion of my charter undor the Indian Roorganizetion
-L.ct." : o .

%

-

‘I horchby certify thet the abowvn rozolutien was procented to
<ho Goansral “Council of tho Menwininos Tiiba of Indians, Octol.:p
.17, 1242, and adopted by a voie of 68 to nothing, '

ol - |
. W ‘ . . ’
. £rd) Jocaph Koshona
e Chairacn .
. " H
. T, el
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© CODITICATION OF TE CORSTITUTION £3D 3Y-TATS-. e ;
-~ OR RUIZS OF Tl iZNOHINGE INDI.or 7 153, i
. ADVISORY AND GEREMAL CURICITS. , ;
. SEC. 1. ADVISOXY COULCIL, DISIRICTS, SEIZCTION OF COWCIIEN, e ' i
S &8, 2, ZLICTION DISTRICTS AND SLICTORS TEERAIN, . - .. e o
.80, 3, NUNRIR OF COUNGILEN ID IETHID CF SZIECTIQN; = Ty
-7 828, 4. CLiWDIDATHES Fom COUSCIL, TLE 07 PILING, , : ‘ v . !
-7 EC, 5, PRIDARATICN OF RalLoT, T T e T H
. S50, 6. ZLEICTION, DMIT THoRZOF, S
-iL 0§26, 7. ZLiCTION BOARD, ITS FUNCTIONS, creen e e
TS50, B, CLOSING OF POLLS aND GOUNTTIG 2EL0TS, T i o
&0 526, 9, CaBVaSSING BOWAD aAD ITS DECISICY, ' ' S .
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CODIFIQATION OF THE CONSTITUTION AND BY-LAWS OR

RULES OF THE MENOMINEE IXDIAN IRIBZ, AD-

" VISORY AMD GENERAL COUNCILS

) . . . . . . L
References in this Code to the
are to the Constitution and By-Laws governing the election
and duties of an, Advisory Council of the Msncminee Indians
and of the General Council as axended by the Tribal Coun-
c¢il and approved by the Secretary of the Interior or the

Commissioner of Indian Affairs on February 11, 1938, Sep-
tember 22, 1934, ' : :

Constitution and By-Laws

SEC. 1. ADVISORY COUNCIL, DISTRICTS, SELECTION OF COUNCIIMEN. A comnittee of
te Menominee Indians to be known as the 'Mencninee Advisory Council of the Meno-
-nee Indian Reservation'

shall be selected consisting of twelve (12) enrolled a-
tLlt members of the Menominee Indian Tribe, omz (1) eack to be elected foom Dis-
dets I, II, III, IV, V, and the Zoar frea, to be known hereafter as District VI.

§ amended, and approved by the Acting Commissicner of Indian Affairs on October
1950.) : e _

SEC. 2. ELECTION DISTRICTS AND ELECTORS THERZIN. The Manominee Reservation
all be divided into six (6) election districts, such division to be effected by
vicory Council except that the Zoar Area shall always conscitute onpas dig-
~¢t. Each district shall consist of not less than 250 tribal members, except
at PM¥strict VI (Zoar Area) may consist of a szaller nu=ber., (As amended and ap-
ove. Ly the Acting Commissioner of Indian Affairs on Cctober 9; 1950.)

SEC. 3. . NUMBER OF COUNCILIMEN AND METHOD OF SELECTTION.
the qualified voters living therein one () c
stricts and six (6) councilman fr
the entire Tribe. (As zmended
an Affairs on October 9, 1950.)

There shall be elected -
ounciloen from each of the six (6)
om the Tribe at large by the qualified voters

» and approved by the Acting Cermissioner of TIn-

SEC. &. CANDIDATE FOR COUNCIL, TIME FOR FILING.
e Advisory Council are to be elected by the zdalt membars of the Tribe as pro-
ded for in SEC. 3 of this Code, in the wmanner hereinafrer described: All quali-
ed, enrolled members of the Tribe desiring to be candidates shall not less than
n (10) days preceding election day file their nzzes in the office of the Super-
tendent of the Reservation, supported by a petition signed by not less than twen-
~five (25) qualified voters of the Tribe. (Scurce of this section is paragraph

of the Constitution and By-laws and paragraph 7 of the Regulations adopted by the
ibe, December 13, 1941, as amended October 17, 1542,

The twelve (12) members of

SEC. 5. PREPARATION OF BALLOT. The superintzadent shall prepare a ballot con-

ining the names of all the candidates whose naz=es have been filed as prescribed
#C. 4 of this Code. (Source of this sectiona is paragraph 2 of the Coastitu-

nd By-laws and paragraph 7 of the Regulations adopted by the Tribe, December
7 1941, ac amended October 17, 1842.) ' :

SE.. 6 ELECTION, DATE THEREDF .

Election day shall be held on the Tuesday fol-
7ing the first Monday in November

and shall be advertised properly for not less

~B0-
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than thirty (30) days prior thereto. (Source of this section is paragraph 2 of the
mnstitution and By-laws and baragraph 7 of the Regulations adopted by the Tribe

cember 13, 1941, as amended October 17, 1852.)

2

- "EC. 7. ELECTION BOARD, ITS FUNCTIONS. The election board shall consist of an
in_pector, clerk, and ballot clerk, all of 3

‘ica shall be selected by the bystanders

.at the polls located within each of the several election districts_at the time de-

“"signated for the operning of the. polls. The iaspector, clerk, and ballor clerk, af-
ter their selection, shall irmediately 4

eclare the polls open. The time for open-
ing the polls shall pe 9:30 A.M. and the polls shal
voter ‘shall obtain-from the balle ! fici

1 remain open until 5 P.M. Each
t clerk an official ballot which shall bear the -
The votar shall promptly mark his choice froo the
the inspector who shall deposit same

he clerk the neme of the voter. The elerk shall
Immediately write the name of the voter on the polling list., 1In case any voter is

to assist him. (Source of this section is paiagraph 2 of the Constitution and By-

laws ana baragraph 7 of the Regulatipns edopted by the Iribe, December 13, 1941, as
-, amended October 17, 1942.) . o S -

SEC. 8. CLOSING OF POLLS AND COUNTING oF BATIOTS.
ing of the polls at 5 P.M. the ballot ‘box of each distr
election officers and the ballots counted. Ihe ballots and tally sheets shall then
be delivered by the election officers to the Superintendeat of the Reservation.
(Source of this section is baragraph 2 of the Constitution and By-laws and para-

Ph 7 of the Regulations adopted by the Iridbe, December 13, 1941, as amended QOc-
er 17, 1942.) - . : e D )

Immediately after the clos-
ict ghall be opened by the

e

~ SEC. 9. CANVASSING BOARD Amp ITS DECISION,
§. ses of the Indian Court of the Menomin

. vassing board. The six (6) at large candidares and each Districe Candidate receiv-
"ing the highest number of votes shall be declared elected. (Source of thig section

is paragraph 2 of the Constitution and By-1gz

¥s and paragraph 7 of the Regulations
adopted by the Tribe, December 13, 1941, as zzended October 17, 1942.)

The Superintendent and the two
2e Reservation shall constitute the can-

SEC. 10. ELECTED MEMBERS TO TAKE OFFICE. The twelve (12) candidates declared -
elected by the Canvassing Board (SEC. 9 of this Code) shall take office on the 30th - -
.day. of November or ag soon theresafter ag Practicable following their election and

© (2) years and untii their successors are elected or cho-
sen and qualify, (Source of this section is par.

By-laws and paragraph 7 of the Regulations a2dopted by the Iribe,
as amended October 17, 1942,y ' '

SEC. 11. FILLING VACANCIES. Should any
by death, resignation, or otherwise of any o
filled by the General Council. (Source of ¢t
stitution and By-laws.) -

vacancies arise in the Advisory Council
£ its menbers, said vacancies shall be
ais section is paragraph 4 of the Con-

—

SEC. 12. OATH oOF OFFICE. Before enterinz upon duty each member of the Advisory
uncil shall subscribe, in the Presence of the Superintendent of the Reservation,

® the following oath: "I, (name), do sclemnly swear that I will support and de-’

—~tend the Constitution of the United Stzres o= izericz, and faitnfully execute the
of"fce to which I have been elected.” (Scurce of thie section ig paragraph 5 of
th.. Constitution and By-laws.) '

»
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» 13. ORGANIZATIONM OF COUNCIL AND ELECTION OF ADVISCRY COUNCIL'S OFFICERS.
) first regular meeting to be held by tha Advisory Council after its election
11 select from its members a President aad a Secretary. (Source of this sec-
Lon is paragraph 6 of the Constitution and By-laws.) : T

- s

SEC 14. DUTIES OF PRESIDENT AMD SECRETARY. The President's duties shall be to
ceside at all méetings when present. He shall devote his full time to tribal mat-
xxrs, His salary shall be $2400 per annum. The Secretary's duties shall be to
2ep a record of all proceedings and file a certified copy of seme in the office of
1e Superintendent within ten (10) days after each meating. In the absence of
Lther the President or Secretary, the Advisory Council shall elect a President or
:cretary, pro tem. (Source of this section is paragraph 6 of the Constitution and
7-laws, the Act of Comgress of July 12, 1943, (57 Stat. 469) as supplemented or
nended, and the approval of the General Council of June 24, 1944, of the Council's
wdget approved by the Commissioner of September 11, 1944.)

SEC; 15. QUORUI ADVISORY COUNCIL. WNo business shall be.transacted without the
cesence of a quorum which shall consist of the nmajority of the members (12 members)

E the Advisory Council. (Source of this section is paragraph 6 of the Constitution
ad By-laws.) : ' : - - : :

SEC 16. APPROVAL OF ADVISORY COUNCIL'S MINUTES. The minutes of the Advisory
duncil shall be signed by the President and Secretary and at least three (3) other
2mbers of the Council. (Source of this section is paragraph 6 of the Constitution
ad By-laws.) T e ' e .

B¢ 17. RECULAR AND SPECIAL MEETINGS. As socn o5 swactizabla aftos cn Advi-
>ry Council has been elected, it shall hold its first neeting. In case of exigen-
7y ! President of the Advisory Council may call a special neeting of the Council
Jon a request in writing by a majority of its members. (Source of this section is
aragraph 7 of the Comstitution and By-laws, as amended by paragrapn 7 of the Re-

1lations adopted by the Tribe, December 13, 1941, as amended October 17, 1942.)

SEC. 18. PLACE OF MEETINGS AND TIME LIMITATION. A1l meetings of the Advisory
ouncil shall be held in Keshena or Neopit in the discretion of the Council. Ef-
ective as of January 1, 1951, the Advisory Council shall peet regularly once each
onth and may hold as many special meetings as nay be necessary to conduct tribal

usiness. (As amended, and approved by the Commissioner of Indian Affairs on June
¢ ..
b, 1952.) : ‘ ‘

SEC 19. ADVISORY COUNCIL'S DUTIES AND RESPONSIBILITIES. The Adivsory Council
nall be the representatives of the Henominee Tribe of Indians in all matters af-
ecting the welfare and business of the Tribe, including the conduct of the logging
nd milling operations on the Reservation. It shall be the duty of the Advisory
ouncil to consider all matters brought to its attention by the members of the Tribe
r by the Superintendent or that may arise through its own investigation. (Source
£ this section is paragraph 8 of the Conmstitution and By-laws and paragraph 3 of

he Regulations adopted by the Tribe, December 13, 1941, as amended October 17,
942.)

$EC 20, COUNCIL SHALL MAKE RECOMMENDATIONS TO SUPERINTEMDENMT. The Advisory Coun-
<1 shall submit to the Superintendent of the Reservation for appropriate action
uch commendaticns =2s it has to make. (Source of this section is paragraph 8 of

he Constitution and By~laws and paragraph 3 of the Regulations adopted by the Tribe,
ecember 13, 1941, as amended October 17, 1942.) :

R R L s 1o h o e

T8

at

s = e o



°

—93-—

-SEC 21. COUNCIL MAY APPEAL TO COMMISSIONER. If the Superintendent fails to

ake e satisfactory action on recommendations of the Advisory Coumcil this Council

f Z, eal to the Commissioner of Indian Affairs, tharough the Superintendent of the
--ervation. If the Superintendent of the Reservation fzils or refuses to submit

ach 7 appeal to the Commissioner, the Council =ay ccrmunicate diractly with the
ormissioner of Indian Affairs. (Source of this section is paragraph 8 of the Con-
titution and By-laws and paragraph 3 of the Regulations adopted by the Tribe, De-

ember. 13, 1941, as amended October 17, 1942.) : C S : Co

SEC.. 22, COUNCIL.TO ACT FOR TRIBE WHEN GENERAL COUNCIL NOT IN SESSION. The Ad-
isory Council shall, during the.period the General Council is not in session,
ransact business of the Tribe and any action properly taken by the Advisory Coun-
il shall be binding upon the Tribe until repealsd. (Source of this section is
avragraph 8 of the Constitution and By-laws and paragraph 3 of the Regulations a-
opted by the Tribe, December 13, 1941, as amendad Cctober 17,.1942.)

SEC. 23. GENERAL COUNCIL MAY REPEAL ACTIONS OF ADVISORY COUNCIL. The General
‘ouncil duly. assembled for that purpose may repeal zny action taken by the Advisory
ouncil., (Source of this section is paragraph § of the Constitution and By-laws
nd paragraph 3 of the Regulations adopted by the Tribe, December 13, 1941, and a-
mnded October 17, 1342.) S S - . - - -

) SEC 24. COMPENSATION OF MEMBERS OF ADVISORY COUNCIL. Each member of the Ad-
Lsory Council, except the President, shall receive as ccmpensation for the services
'8.00 for each day's attendance at the regular and special meetings. No compensa-
:ion shall be paid for more than fifteen (15) days in zny one year. Conmpensation

. e members of the Advisory Council shall be paid by check drzwn by the Superin-
-®2nt of the Reservation from tribal funds anpliczble. (Scurca of this section

.s p~~agraph 9 of the Constitution and By-laus as superseded and zmended by General
Joun _ L'action on June 24, 1944, as approved by the Cormissioner of Indian Affairs
september 11, 1944, pursuant to the Act of Congress of July 12, 1943 (57 Stat. &69)
3s supplemented or amended.) , . ' . :

-~ GENERAL COUNCIL

SEC 25. GENERAL COUNCIL MEETINGS, NUMBER TEEREOF. There shall be held two (2)
regular General Coumcils and as many special General Councils as the occasion de-
2ands in any calendar year. The dates of the genmerzl and -special Councils shall be
determined and fixed by the Advisory Council with the approval of the Superintend-
ent. At least one (1) Council, general or special, shall be held in each six ®)
month’s period of the calendar year. (Source of this section is paragraph 1 of Re-
gulations adopted by the Tribe,.Debember'IB, 1941.) '

SEC 26. QUORUM GENERAL COUNCIL. A meeting of the General Council shall not be
recognized as such unless there shall be present at the time of the meeting and
when any action is to be taken at least seventy-five (375) enrolled, adult members
of the Menominee Indian Tribe who are eligible to vote. It shall be the duty of
the Chairman of the General Council, prior to zny vote being taken on any questions
pending before the Ceneral Council, to ascertain and determine whether a quorum is
sent. In the absence of the quorum no busin2ss shall be transacted. (Source of
section is paragraph 2 of the Regulations adopted December 13, 1941, as amend-
une 19, 1943.) : ‘

—
-

«-C. 27. NOTICE AND POSTING OF GENERAL COUNCIL MEETINGS. Notices of all meet-
ings, general or special, of the General Council shall be published at.least ten
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days preceding the date of the meeting o the "Mencminee (Minutes) News", the

sesnena Agency, the office of the Mencminee Indizn Mills, the Post Offices at Ke—

then- and Neopit, at the punch clocks at the sa»nills, planning mill, and the yard,
at t. . South Branch Range Station, the bulletin boards of the conmunity centers at
Zoar and. West Brancn and such othor places as zay be determined upon by the General

Council from. time to tine, (Source—or -this sectdon. is. paragraph 5 of the ‘Regula-
tions ,adopted December 13, 1941 ) - A

SEC 28 NOTICE OF BUSINESS TO BE TRANSACTZD. Notices of Generzl Council meet-
ings, in addition to containing the date, the time and the place of the meeting,
shall list in numerical order the business to ceme before the meeting and no busi-
ness not so listed shall be transacted before the meeting of the Council, (Source
of this section is paragraph 5 of the Revulauions adOpted December 13, 1941 )

SE2C. 29, PREPARATION OF NOTICES. The notices of all meetings of the General
Council shall be prepared by the Superintendent of the Reservation, (Source of
this section is paragraph of the Regulations adcopted December 13, 1941,)

-SEC, 30, ITEMS TO BE INCLUDED IN NOTICES, BY WHGM SUBMITTED, Hotices of meet-
ings of General Council shall include all items requested by (1) the Advisory Coun-
eil, (2)(Manager of the Menominee Indians Mills),

nee Reservatlon (3) any petition duly signed by two hundred and fifty (250) quali-

fied voters of the Menominee Tribe, and (4) may include such other items as the Su-
perintendent desires to present to the Tribe, Such requests shall be in writing
shall clearly state the nature of the busicess, Thay shall be dated and signed
-<,7the parties presenting.the same and shall te presented to the Superintendent of
the enominee Reservation at least twenty—-four (24) hours
cat. a of the notice of the narticular gener2l or special meeting of tha General

Council, (Source of this section is _paragraph 6 of the Regulations adopted Decem-
ber 13, 1941,) '

SEC, 31. RECGUENDATIONS TO COMISSIONER. The General. Council may reccmmend to
the Cormissioner of Indian Affairs any changes in the regulations of this Code .tha

may at any time in its judgnent seem advisable. (Source of this section is para~
graph 10 of the Constitution and ynlaws.) '

-SEC, 32, COVSTRUCTIOW , RECRGANIZATION ACT. The provisions of SECS,.1 to 31 of
this Code shall not be construed as the adcption of any charter or constitution and
by-laws under the Indian Reormanization Act., (Source of this

section is paragraph
7 of Regulations adopted December 13, 1941.,) :

Sk

in advance of the publi- -

<.

i newspaper and by placing copies of suck notice cn the bulletin boards at the

the Superintendent of the Menomil-
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. CONSTITUTION A BYLAMS OF HIZ THRGE
. AFEILIATED TRIZES OF THE FORT BERTHOLD -
) : . RESERVATION

. PREAMDLS ' . .

Hc, the Arlc\ﬁra Gros VCHLICS and Mandan Indians of the Fort
Berthold Rcscrvat101 in North Dalota crly cabrace the oppor-

twnities for sclf~rule and in order Lo cnjoy the biessings of

|

|PTGJCTVﬂtL0nn : o - e e

liberty znd justice; Lo intelligently protect our vested rights
wrder existing treaties and the constitution of the United States
to.guarantce to our.- pssterity a2 moxe hov ful future; to p“‘%“‘VC
and develop our real estate and resources ; to promote cducational
efficiency for the cnhancement of good citize nship; to prowmote the

. general welfave of the three tribes; to make possible a more hope-

ful, sclf-sustaining, and honorable living, 5001111) and ccononical
do, with deep conscioushess of God, as our scvereipgn, ordain and
establish this CODoilﬁUﬁlOT for the Three Affiliated Tribes of this

. .
o = .- . .
) . . .

) : ARTICLE I~—TERRITORY

. The Jurl dicticn of the Three AFFiliat ced Tribes of the Fort
‘Berthold Reservation shall extend to Indian Trust and Tribal lands
‘within the confines of the Fort Berthold hedcr~atlon, as defined
in ‘the treaty of September 17, 1851:.to lieu lands outsice of such
boundaries; and to such othcr lands,

aries, as have been or may be hhrcqftcr added thereto under any
Jaw of the lnited 5¢ ztes,

[ogeid] Sy oLha,

excapt as othoywisce provi ad by ol
. t

i ARTICLE II~-EMBERSHIP

. . -
. . .
. . .

-SECTION 1. -The nembeors hip of the 1T
Fort Berthold Pc"nrv“ulon shall consist ons of Indian
blood vhose na S appear on the o:;&c1al ccnsuQ.x_ll of the threz
tribes as of prll 1, 19357 and all chiid"en born to-eny meaber of

the tribes who is a resideat of the roservation at the tine of the
birth of said ¢ n.

11
SEC. 2, Tae T
nulgate ordinonces, subject to revicw by the chr“tury of the In-
toriox, goveraing future m ”"bCTahlp he adoptien of now meubers
and the rzvision of the nmeambo ship rolls from tims to time as
deterained by such ordin:ncc:° .

r
)

1—5 e

(]

[

1dr
ribal Businzss Comzcil shall havs powcr to pro-
5

T
Toe
~
-
[
<
-
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ARTICLE III“”GOVLRNI“G BOD
3ECT10! ;hb rovcrnlng Lody of the Threc AfFiliated Tribes
of the Fort ucALhold Recervation shall be known - the Tribal

Business Cou1c11 .

vithin or without such bound-

AfleiaLcd Tribes of the -
11 pers

I 3



SEC. 2. The Tribal Business Council shall consist of 1C members
clected from scgncnts of the Reservation as folloxs-

.

ol V-_-ﬂcstcrn chmcnt . 3 chrcscntativcs . ..
: Northern Segment 1 Representative . : .
’ Northeastern Sepment 1 Representative .
Eastern Segment 3 Representatives
Southcern Segment 2 Representatives

* SEC, 3. tThc:boundarios of the scgoments shall be_dcscribod as -
follows: . T : o . .

. ¥Western ~ That part of the rescrvation bounded on
" the East by the Garrison Reservoir and on the South
by the Little Missouri Rlvcr arm of the Farr1501
. Reservoir,

. .o PR -

Northern = That part of the reservation bounded on

the ifest and South by the Garrison Rescrvoir and on

- the East by the Shell Creek zrm of the Garrison ’

- Reservoir. T .

. - Northesstexn - That part of the reservation bounded on
- Tho West Dy the Shell Creek amm of the Garrison Rescr-
~voir and on the South by thé Luc Mound Crzek arm of

"~ "the Garrison Resexrvoir,

Eastesn - That part of the reservation bounded on the
South and West by the Garrison Reserveir and on the West

- “-and Nowrth by the Lucky Mound Croc¥ am of the-Gurrison
. Reservoir. . - " . )

.

C? /67/!:?». i'o/ éy

o - LI .

Souuhern ~ That paxt of the reservation bOLHG“d ccn.the
Forth by the Garrisch Reservoir and ch the Nprth and
West by the Little Missouri River arm of the Garrison
Rescxrvoir.,

SEC. 4. The Tribal Business Council shall kave the authority to
chenge the segment boundaries, subject to the approval of the voters
of the rescrvation at any rezular or special clection. ’ '

SEC. 5. Within 3 days aftcr the clection for councilmen has bLeen
held, the newly clected Tribal Business Council shall neet and
organize by clecting a chax*nu., a vice chairian, a scceretary; and
a trcasurdr from its owa meabers: and from within or outside its
own meabers, it may clect or appoint a sergeant at arms and such
other OfxlCPrS and cozmittecs as it may {ind necessary,

.
.

SEC,.6,  The nicabers of the Tribel Business Coimeil c‘*'11 hol}l

. »office until the mext regulaer elcction ﬁnd.until their suceessors

are -clected or SppOLWLCd and qualificd,

[N AN 7& "87

c2 e bed
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his condidacy with the Socer

- ARTICLE IV~-ﬂGMINATIONS AND ELECTIONS

SECTION l; All clections shall bo by secret ballot. ’
P SEba"é(”j Any mcnbcr of the Three Aff 1llatcd Tribes of the T
Fort Berthold Reservation, who is 21 years of age or over,. shall
bt entitled to vote at dny clection,

SEC, 2[b) Mbsentec ballots wlll be furnished to any enrelled

". non-resident meaber of the tribes wupon request to the tribal scercta Ty

nado 10 days-before tho clection, The ballot must be returncd to

and reach the tribal secrotary on or bcfo thc date of the clection
in oxder that it may be counted. s

3 l SEC, S(h) Not less than20 days nor mdre than 30 deys after

 the date on ‘which this emendment beccmes effective an clection
'shall be hold. At said election represeatatives to the Tribal '
:'BUSIn“sJ Courc1l fram the segments as described hervein shall be
elected to serve until September 1955. Therez fter, the regular
election of a Tribal Business Cowncil shall bc held oa the first

~ Tuesday of Sept "mb31 in cven nuabered years.

\

SEC (). ho ice of rpvular clections. shall be. rnucn by the
‘secretary of the IrJLul Business Council uho.¢hall give to all
enrollcd members of the brlbc 30 days notice of the time and place
of the regular elvctiodo n the cvent the tribal secretary shall

‘{‘q%‘! 4‘-n rt-n-ra A ST s Ty g ate no
<

werw sepllia wia mdle-

tize; or in casc a ragular clcetion
has not been held, the Scerctary of the Interior, upon thn roceinvt
1

e L

‘of a petition SLFWCd by at least 30 percent of tnc adal acmbers
of the tribe, shall ¢all such clecticn and give 25 days npbice,

" setting the leg ahd place, .

led by a two-thirds vote
cr-0f such.special electicn,. :
0 pereent of the qualified

Article VIII. !

-+ SEC. 4. Spetial
of the Tribal Bus
ox by 2 pvulblf“

SEC. 5. All clections shall be hield under'the supervision of the
Tribal Busirzss Council or an clection board appointed by that
Council, and the Tribal Busiress Council or the cloction boara

~apvoivtcd-by it, shall make rules and regulations coverning 2ll clece
ticns, and shall designate the polling places and the clection
officers,

. . . . °

SEC. 6. ‘In 11“ first olection = tcr *ha adopticn of this maend-  °
ment any cuelificd woter of tic Throo Affiiia t=d Trides of the
Foxt Bﬁr*hold Reszrvation vho is a boan fide resident of one of
the scyments doseribad hepein noy beecoae o hadlu tC to ropresent
said scgnent on the Tribal Business Couacil by flllﬂb a notice of
reretary of the Tyibal businoss Council .
at least: 15 deys beforo the election in which I is to be a cona ’

C.

.didate, In all Succceding olections a qualified voter to be , i'%
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membey,-

s AETilisted Trisos

clisible ’o?:*”° aeandidate nost have yesidad in the SUfmonT he
PTOZOSES to vepresent for a poricd of at lcast six rc::ﬁs next
preceding the date of the =leetion. t least 10 doys beiere the
clcctlon, the Seeretan 'f the Triba 1 B isiness Cozmcil sball post
the 9dnes.ef all candidates in each voting cosmunity, In the.
evcnt that any comnws Lty has no qualificd candidate, as provided

herein, such comaunity moy nominate one oT nore c(ﬁd:”°tcs by .
pQLLtJon ‘signed by at lzasz 10 qualificd voters of such conmunity.,

ARFTCLU V~—VACAHCILS AID RE- OVAL :RO' OTTICL

s . ‘.

o .

" SECTION 1. If a COanil member Shu71 die, rc$1zn, perawenently
remove from the resarva tion, ox be removed for cause. the Council
shall declare QLPQ position vacznt and shall cleer to Till the
wiexpired tevm from 2 1ist of nznes recomncnded b} a petition
signed by o qum*lty of-the voters of the comuni ty iz wi.ich the
vacancy CC“UTS, and provided that the person clected or eppeinted
by the Tribal b Business Council, to fill the 3% c“pzrad ters shalle
be a resident of tie comrunity in which the vacaney occur ~od, end
othexrwise cligible for the office

- SEC. 2. TH“ Tribal Business Council fa ay cxpel a menboy for g
catse by seven or more membars vot ing for such cexpulsion, but
before any vote is taken on the matter, such nemyer shzali be given
an opvortunlt/ to answer any and all charges at a dC¢lgaaLca
mecting of the Counci » and the decision of the Tribal Bus iness
Council shall be flnal as to the crpu151on or reteation of such

s . T A

L . ARTICLE VI--PONERS o

o SECTION 1, *The Thrse AFfilizted Tribes of tho Fort Borthold -Res
vation, acting throunh tinir “ribe) Business Council siall have the
le

porers cnu ﬂc::tbd in thig Ariicle, Lut any pouer vxcr*‘scd throvzh
that council shall be sub j«»L £0 a popular rofércndun as proviceld
in this Coastitution.

SEC. 2. . The oxercise of the powers cawaerated in thic Consti

2 “ .
Ll
“ticn is subﬁcct o any limitations imposcd by the Statutes of thz

~

hnltc8 Stat2s or the Constitution of the Unized States, nd to
ricticns upon such pewers centained in this Con-
1

. SEC, 3. The powers eraznzrated in this §
ject to tha"anproval of thr Stersiary
exereiscd throueh the Tyibal Sucinecs
pousr, cuoisct o papular T2frrendun o

£ this Ceastituticn: .

(2) To prazeat and reEizute cay clains or demands of the Th
» 8L Lo n3slst n,nLcLJ 2f the Three ATfiliated
Tr1b=f in pTescnilng their clains or gricevonces T

ST
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Tem .o C Sier The Tribal -Business Couscil shall have the followine
pomcr., the exercise of which stall be subject to popular yeferendum
as hereinafter provided in his Constitution.

b

% ’ (@)  To mmnege z3) vcencmic affaics and enviprises of Lhe lhrcc

;  Affiliaved Tribos of the Forf. Burtheld Rescrvatios in accordance with
oo Tt “the Yewns of 2 cnazl =Y tQ be issuzd to them Ly th2.Sceretary of the
S o0 L Interiore LT . ' : .

FIRATIRS ICEE A

(b} T crexte and waintsin x Tribal Busisess Courcil fund by
accepf{n1 grants o) domatlons frex any persen, State . or the Didted

' - \s-' cs S Teor et -;:ﬂ:g{:_j,~:£5:og‘-_,£;n_ a3 —:f:_\__\":t_'.'!'._,'.i_c:f.rasf;u.
& . St g r- _{.-, p i owrrens ot Ll sntres 3 B8R ) sy ooy
S - I*'P‘fc:vﬁ R o Teopaw -0 BT -3 i.ren, can 0
. . iﬁqﬁ§1t thae mEelsmbate G0 Jane Sn fiew theten b ns wiz: - fhe ke
wene of such rex chprla levy sial: he sxd? bifore any .erson shi)l
. vote in any election held wors vhan 6 months aries fhe daic of il
S T L olevy. o S
o ) ) . . .: .
'; L “{e} To administer any. funds or preperty wizhin ihe s:ciusive

2
contrel of the tribs; to mq“c expenditures
™

re
e - funds for pquzc PLYpOsEs of the ¢ribé, i ivies or ovhear
..- . O

3.

h salaries or
L1y rendered. Al
s

o M hall be by
S . _Tesolutiicn daly passed by the Cowmacii to suth =fisct; snd the
' . amounts’ s¢ pald knd, "he matteis of put £C 3 :

- . . . . . .
. . 'y . . .

i
{yon evailadle wyibel
Yud sala
8

remuncration of tribal of Ticials or anwl
rOmuP“rAfl’ﬂ shill be pa"u (“Iy for serv
expEndiivees frew the Trobul Fusiness ©

s
Nad
?-4'
e
ot

ot e Sa———

{d} To ncgotiaie with the Federal, Stuve sid Jocul ¢ gevernnents
. _on behalf of the-tx:bu, and o 4dvite and ocens il owivh the YEpree
- ® S - >
sertatives of the [hiterior Denzremani on all crtivitlas

S PR IS e L AT AL 0'. ’Tlﬂﬂ
departineni fhat may sifeot the Fott Rerihole Fis —va“ion-

e

“YP1onzL;;ion estinzies or Federal projects {os ate benefrt of ih
- - Thyve Affiliated Tribes Pricr U the. subnissd
.. or ])“(V‘Jr‘s

5
to the Durezst of the Buwigeyr and iz Cong

(£) To advise the Sesrcisry of the Intericr vith vogs-d o 211
. 2

uch’ L"“lmd\

e5

[#]
2

(83 To purchese land of mexdsrs of ths ereanization under
) L. coudrn““?icn proceedings in courvs of cowpecent Suriscdiction.

anc of real und rersonsl DLODCEIY,
“lm the t2rritory of thedr jasisdiction

. {0} To regurats ¢
other then allottnd lands, v

.

(13 - To manke as s1pnReavrs aacd leasces of

T ! lancds, and other-
wive vo manare trival laids  irtesests inot- .1 lands, wnd prenerty
2 c

Toties Censvitneicn.

.

, Lpun',uca Tands, in confornity - wizh Pthfl

and natural

(j) To p*dtuct and prfsorvc the proverey, wildli o,
f1shing an bzl

- resouresn of the tribes; to regulats hunting sad €ish



>

13

Iands* and Lo il tivate and. preserve native arts,

ccrcnonlal.:p and traditions.

I .

3 - .

(k7 To make recomnendations to the Quporlntennont of tho FOTi

Bexthold Agency, the Commissioner of Indian Affairs,

tary of the Interior, conccrning the sppointment ond removal of
-enployenJ asnlgned Yo dury on the Pori Berthold-Reservation,.

crafrs;, -culture,

or the Sceroe

(1} Tc adopt resolutions rcnulatlwg the procedure of the Treibal

Business Cowicil and ather tribal ageacies an? tribai off

the reR91vaL~ox.
vikewice sunjent v

be defagated to the Thyee AFE¥jated
RC‘(‘tVni’(,) by "the Secievary of the

Y
otaer duly authorized official ep 'qewsf of ?o"ex“nr

-

SEC. 7. Any r:nhts and powers P“vaCfOCL

€~ 6. worular "“'nyvlnwmq the Triba?
- Business Counciy may ezere se sULr further pudors gseuay.in e
el

et skl - ik

Trives 4F ike Port

inteydor oy oy gny

el

vested In the thirec

. . -
cials of

‘tribes of the Fort Berthold Reseyva tion, buf not onpiessly yeferred
to in this Coastitution, shall rot be cabridged by this Article

but may be exerciscd by the peopie

Emenauents..

R . ' M’flr

VIII=~RLFERLN 7 S

1

-

Upon a p“t1110n siguad by at ](ASﬁ Eﬁ-partent of the qualified
voters of each cowmunity, aeRaEndsng a referendan .on any propesed

or ;nactcd ordinance or resoluticr, of the

At

shall be binding

upon the Trihal Business Cevnedld; provided that at least 30 pey-

<

cent of the eligible voiers shajl vate 3n sueh refeyendun,

_ . RRTICLE IX=wLAND

SECTION 1. The Tribal Busincss Conncil shali have authority
maqafc and lease or otherwise deza) wieh tribal lands and wesources
in accopdance with Jaw and 1o pieveny the >nln cispositien, lense

ST enciEbrancs

o -tribal lands, interast in
assets. ’ '

dndop ot othey tyi

SEC. 2. Tribal lands. The vasllotied lands of the Fouvt Bas
Indian Reservation ond all lunds which nay herenter be ‘Lqulred by

the Thiee ACfiliated Tribes op Ly the ‘hited

cThece AMffidinted Tvibes - shall Le heid as 1r1bal ‘Tands and ng
" of such land shall be mortgaged, seld, or ceded, except on pcvx

mitted by Jaw and then only wi.th tho consentg

States ain tiest ﬂ;

\I )l

amd appvovar of ihe

.

€ the Fort Berthold Lc5°rvullon
ihrouwh the adoption of apprnpriatc bylgws Md constitutiongl

Tribal Vosiness Cowneil, -
the covncil shall call an clection dnd the vove of a nejority of
the qua) fied voters voiing in such weferendes

(W]

11‘

hodd

e

ary
b

!“Qg



' > seeretary of the Intericr, Tribel lmad shall nst B2 alio=red to
= individual Iadians but nay be ossigne d to mcnocr: of the Thrce -
s - Affiliated Tribes, or leased, or otherwise usced by the tribe as . ’

,SlC 5o L/1<1ng of Tribal land ~ (2) Tribal lond may be leased
by the Tribal Business Council, with the & sproval of the Sceretary ’
of the Interior, for such ﬁ““lOdS as perailtted by law. (b) Grazing

N i pernits covering tribal lands wmay be issved by the Tribal Businzsss .
.- 0, Comneil, with the approvel of the Secretayy of the Interior, for R
" .. such peviods of timé as pewwitted by lav. : 3 : ‘ o

1

{

o ) Hercinafter. prov1dcd
}

' _ K
SEC.. 4. fssigmments of Tribal Lend - (&) The T»ibal Businecss '
Council wmay by oxdinance, avproved by the Se
4

c, Seeretary of the Intc-ior, .
o p“o"~da for pranting and teaye of assignments of tribal land ¢ P

werbers of the tribe.  (b) Ay mewber of the tribe who owmms on
- alictmont or any shave of - Lc;rvnlp lend or Patczm ~in~-f22 iand moy .
' Volth:rliy trensfer his- intef2st 3n such lzhd %o the “trike in
exchonge for an assignzeat to the smac iznd or for other land or
T8 proncr"loL”;J share in other tribal zssets.

- . . rs

e e SFC e Use of Unassizied Tribal Lead - Trilal-lond wiicl :
5 ing 5

d ich
. C lezscd or assigned, inciudihg tribal timbor 123145, snall be ag
- by the Tribal Busiﬁess Councll swbject to the aspnwoval of the '
: Secretary of the Intevicr, for the benefit of the wembers of the
- tribe. : : . . . B : ]

the” s withorized and . .
- . eupouerad. Lo acﬁu:ru hy purch:sc, exchange-of tribal land,. T3LLW(TJ3L -
meat,” or othersise sy laads or interasts in 1znd for axd 03 behals
) of the Thres AfTiliated Tribos wnder such tores ac wmay ba rxvrocd
upon provided the scavisitica 3

LA S

1715
iticn is approved by the Szerc
lr’”“rvc*rg ’ : ) - T

L ARTICLE \»«AmZLLiIH?a o

. . . .
This Constitution cnd Jylaws wey be caended by a Jeaicrity veto
ot the guaiified voters of the teil

el oL e e

: trive voting ot zn elestica called
. - for that purp

M 1, [ avm Lo gy b % amsmryan ~one o} Y N .
oz by the Sserstany of the Imtovicr, provided Chat ot
- .".... r A ryey 2a ., . S s B - KN :
lease Gilniy (30) percont of <hose entitlssd 4o vYoLe shall vola in
‘Y - AP NIRRT - - ¢ - T $e g e eymy be g
SUCR GIoTTICRT unt ne mmendment snalil bozazme offactive wItil it :
K s RIS . - . K ' o O - P4 .
saall heve boon opproved by ke Qﬁvrct:;; ¢ e iatévioar. It
.
LAaTY e M Yoy T4l A T mescnteme v,
< fLee e SaRL) Le the duty of the suonatary of the Interior to.call o .
~~ - - on * - . .. - - sy~ L
Clecticn ¢ any DrOTosed: 2acndmens vhan vequestad by a Swa-thirds
» Ed re - .
A PETNEN oo Ceal e T P veey oo . — e "y L -
(h;o) 23t2 of vha Triiel Coune 11, 6T Won prescatation of o pocivicn .
L -y whg 1 ’. ~TS 3 - .- .
. signzd by ono-this (1/3) of Lub jeSlivica woters, . ;
) . 4
* ° . B
» [ . .
. o e . . o . s o, o . * . L . o . . [
- - - . - L4
Y - .“
N p - - 5 - - - -
: .
.
- L] -
E-4
7
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T land-rcsponsibilities of the

<n1n1tes of meetings, and on

csuch funds in a bank or clsevhers as d'

el
‘meetings and at siich -*ha

BYLAWS OF 7S TIRET ASTFILIAMD TRIDLS OF T:E TORT

l‘\J

BERTHOLD R NEIVATIDV

we. <. +..w .. ..- ARTICLE I--DUTIES OF OFFICGRS .

SECTION 1. The Choimman of the Tribal Busincss Council'shall-
preside at all we“tlng° of the council and diyect the work of its

0ff1cocsn lle shall appoint, >vchct to the appreval of ta council,

such stanaing committees and spooi al committees and other officess
-as the bu51n04$ of thc tllbe may requirsa. " .

In the absencze- of the chaimnan from any regular CG\uCll neeting

or any Jpcc1a1 meeting rzgularly called, the vice chaiwnan shall
preside in his place, and he shall have all the privileges, dutics
chaiiman in his abssncs.

‘ SEC. 2. The Secreta “y of the Tribal Business Council shall. con-
‘duct all correspondence of the council, shall keep all uCDldo,
an accurate voll of menbers by ceamumities,
12 shall recoive qll petiticas, applicaticns ond othor Papars and
p repare them for the acticn of 'the council,

Hc-ouhll prommiiy
subitit a copy of the minutes of each couneil meeti ng to the Super-

intendent of the sgency. -He shail perform such of h°“~c10rica1
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PREAMBLE

A. Considerations.

The purpose of a preamble is to state, at the very beginning
of the Constitution, those basic and fundamental purposes for which
the Menominee Tribe is establishing the government as set forth in
the Articles and Bylaws of the Constitution. Please feel free to
add or to modify the following suggested preamble statement as you
see fit.

B. Suggested Provision.

We, the members of the Menominee Indian Tribe of Wisconsin,
being a sovereign native people, in order to organize for the common
good, to govern ourselves under our own laws and customs, to main-
tain and foster our tribal culture, to protect our homeland and to
conserve and develop its natural resources, do establish and adopt
the following Articles of Constitution for the government, protec-
tion, and common welfare of the Menominee Tribe of Wisconsin and
the members thereof.

C. Examples.

1. WE THE PEOPLE of the United States, in Order to form a
more perfect Union, establish Justice, insure domestic Tranquility,
provide for the common defense, promote the General Welfare, and
secure the Blessings of Liberty to ourselves and our Posterity, do
ordain and establish this CONSTITUTION for the United States of
America. [Constitution of the United States.]

2. We, the members of the Nez Pexrce Tribe of Idaho, in
order to exercise our tribal rights and promote our common welfare,
do hereby establish this Constitution and Bylaws. [Revised Consti-
tution of the United States, Approved June 27, 1961.]

3. We, the members of the Red Cliff Band of Lake Superior
Chippewa Indians in the State of Wisconsin, in order to reestablish
our tribal organization; to conserve our tribal property; to develop
our common resources; to promote the welfare of ourselves and our
descendants; to form business and other organizations; to enjoy cexr-
tain rights of home rule; and to provide for our people education
in vocational and trade schools and institutions of higher learning
do ordain and establish this constitution and by-laws. [Consti-

tution of Red Cliff Band of ILaker Superior Chippewa Indians, Wisconsin,

Approved June 1, 1936.]

4. We, the Bad River Band of the Lake Superior Tribe of
Chippewa Indians of the State of Wisconsin in order to organize as
a tribe for the common welfare of ourselves and our posterity and
to insure domestic tranquility; to conserve and develop our natural



resources; to form business and other organizations; to enjoy certain
rights of home rule; to provide for our people education in vocational
and trade schools and institutions of higher learning; do ordain and
establish this Constitition according to the Act of Congress, dated
June 18, 1934 (48 Stat. L. 984). [Constitution of the Bad River Band
of the Laker Superior Tribe of Chippewa Indians of the State of
Wisconsin, Approved June 20, 1936.]

5. We, the Minnesota Mdewakanton Sioux residing on the
Prairie Island Reservation under the Pipestone jurisdiction in the
State of Minnesota, in order to form a more perfect union, develop
our natural resources, insure our domestic tranguility, promote the
general welfare, to enjoy certain rights of home rule, to provide
education in schools of higher learning including vocational, trade,
high schools, and colleges for our people, and to secure the op-
portunities offered us under the Indian Reorganization Act, do hereby
establish the following Constitution and Bylaws; and we solemnly af-—
firm that it is our earnest intention faithfully to support, respect,
and promote the integrity of the Constitution of the United States
and the Constitution of the State of Minnesota, together with all
laws pertaining thereto which are the constituted authority of our
commonwealth. [Constitution of the Prairie Island Indian Community
in Minnesota, Approved June 20, 1936.]

6. We, the L'Anse, Lac Vieux Desert and Ontonagon Bands of
Chippewa Indians, residing within the original confince of the L'Anse
Reservation, in order to organize as a tribe for the common welfare
of ourselves and our posterity, to insure domestic trangquility, to
conserve and develop our natural resources; to form business and
other organizations, to establish a credit system, to enjoy certain
rights of home rule, do ordain and establish this Constitution and
By-laws, for our Community which shall be known as the Keeweenaw Bay
Indian Community. [Constitution of the Keeweenaw Bay Indian Com-
munity, Michigan, Approved December 17, 1936.]

7. We, the Minnesota Chippewa Tribe, consisting of the
Chippewa Indians of the White Earth, Leech Lake, Fond du Lac, Bois
Forte (Nett Lake), and Grand Portage Reservations and the Nonremoval
Mille Lac Band of Chippewa Indians, in order to form a representative
Chippewa tribal organization, maintain and establish justice for our
Tribe, and to conserve and develop our tribal resources and common
property; to promote the general welfare of ourselves and descendants,
do establish and adopt this Constitution for the Chippewa Indians of
Minnesota in accordance with such privilege granted the Indians by
the United States under existing law. [Revised Constitution of the
Minnesota Chippewa Tribe, Approved March 3, 1964.]
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SEC. 6. All sessions of the tribal council (except execu-
tive) shall be open to all members of the tribe. Balloting at all
sessions shall be either by acclamation or by secret written ballot,
as the presiding officer shall direct.

SEC. 7. The council may, upon motion duly passed, go into
executive sessions. At such sessions all Persons shall be excluded
from the council chamber, and any such person whose presence shall
be required before the council shall be designated by the chairman,
and no other persons shall be allowed to be present other than the
members of the council and the secretary.

SEC. 8. The order of business at any regular or special
meeting of the tribal council shall be as follows:

(a) Council called to order for session.

(b) Roll call.

(¢c) Prayer by an authorized person.

(d) Opening address by the presiding
officer or by others.

(e) Reading and acceptance of minutes
of previous meetings.

f) Reports of standing committee.

g) Report of council treasurer.

h) Report of the special committees.

i) Reports of the board of directors

or advisors.

(J) Report of the board of directors
or advisors.

(k) Impeachment trials.

(1) Installation of new officers.

(m) Unfinished business.

(n) New business.

(0) Appointment of committees and directors.

(p) Adjournment.

SEC. 9. It shall be the duty of the council to exercise
care and caution to the end that a complete record is preserved
of all acts of the ¢ouncil and of all committees appointed there-
from. Accurate copies of all such records shall be preserved in
the files of the council and accurate copies of all necessary re-
cords shall be transmitted to such bureaus, departments, or else-
where as may be required.

SEC. 10. All records of the council and its committees or
delegates shall at all times be a matter of public record, and any
member of the Cheyenne River Sioux Tribe or his authorized repre-
sentative, or any properly authorized officer or employee of any
Government department shall have full access to same during business
hours. However, it is provided that matters before the council '
while in executive session shall be, at the option of the council,
withheld from the public or from individuals or their representa-
tives, until after same shall have acted upon or otherwise quietly
disposed of.



SEC. 1l1. Copies of all leases, contracts, deeds, or as-
signments and all other papers or documents pertaining to lands
of any nature on the reservation shall be carefully preserved by
the council, and insofar as it 1is possible all other documents af-
fecting the rights and equities of the tribe as a whole, or the
individual members thereof, shall be kept and preserved in order
that such information shall at all times be available to the council
and to the individual members of the tribe; and duplications of all
such documents shall be deposited in the files of one agency.

Document 34

Example 7
ARTICLE III -~ MEETINGS OF THE COUNCIL

SECTION 1. First Meeting. At the first meeting of the
Council after a regular election, the Council shall see that all
members have a correct and clear understanding of the Constitution
and By-laws and the management of the tribal and reservation
affairs, as well as the rules for the conduct of their own body.

SEC. 2. Regular Meeting. The Council shall meet officially
on regular meeting dates which shall be on the first Tuesday in
each month at nine o'clock a.m. In case the time of the regular
Council meeting on the first Tuesday of each month should conflict
with a national, state or tribal election, or shall fall on a
holiday, the meeting shall be held on the following Wednesday.

SEC. 3. Special Meetings. Special meetings of the Council
may be called by the Chairman, or the Chairman shall call a special
meeting upon written request of three or more members of the Council.

SEC. 4. Conduct of Business. In the conduct of business,
recognized rules of order shall apply. Voting at the Council meet-
ing may be by voice, but at the discretion of the Chairman or upon
the request of any two members of the Council a secret vote shall
be taken.

SEC. 5. Quorum. Matters of business for the Council shall
be decided by a majority vote. A gquorum (a number competent to
transact business ) of the Council shall be constituted if six or
more members are present.

SEC. 6. Restriction of Voting in the Council. If any matter
coming before the Council which involves the Indian Bureau or any
person or company, no member of the Council that may be permanently
connected with the party so involved shall be permitted to vote
without the special consent of the remaining members of the Council.

Document 39
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Example 8

Section 2.11. Procedure,

(a) Meetings. The council shall meet regularly at least
once in every month at such times and places as the council may
prescribe by rule. Special meetings may be held on the call of
the mayor or of four or more members and, whenever practicable,
upon no less than twelve hours' notice to each member. All meet—
ings shall be public; however, the council may recess for the
purpose od discussing in a closed or executive session limited
to its own membership any matter which would tend to defame or
prejudice the character or reputation of any person, provided
that the general subject matter for consideration is expressed
in the motion calling for such session and that final action
thereon shall not be taken by the council until the matter is
placed on the agenda.

(b) Rules and Journal. The council shall determine its
own rules and order of business and shall provide for keeping a
journal of its proceedings. This journal shall be a public record.

(c) Voting. Voting, except on procedural motions, shall
be by roll call and the ayes and nays shall be recorded in the
journal. Four members of the council shall constitute a quorum,
but a smaller number may adjourn from time to time and may com-
pel the attendance of absent members in the manner and subject
to the penalties prescribed by the rules of the council. No action
of the council, except as otherwise provided in the preceding sen-
tence and in section 2.06, shall be valid or binding unless adopted
by the affirmative vote of four or more members of the council.

Document 44
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Iv. SECTION 2 - ACTION BY THE TRIBAL COUNCIL:
ORDINANCES, RESOLUTIONS, AND MOTIONS

A. Considerations.

The purpose of this section is to assure tribal members that
they will have the fullest opportunlty to nart1c1pate in important
decisions of the tribal council in the exercise of the powers en-
trusted to it. The council will have the power to enact laws which
will essentially be limitations upon the behavior of the tribal
members. In addition, the council will have the power to make de-
cisions and take action which will be binding upon the Tribe insofar
as relations with other governments or private parties is concerned.
Thus, this section is intended to set forth certain basic safeguards
with which the tribal council must comply before any decision it
makes or any action it takes is binding as legal action of the tribe.
These safeguards will assure tribal members that they will have full
notice and full opportunity to influence and participate in the de-
cision making process of the tribal council.

Usually, such safeguards are only applicable to the more
important decisions or actions of the tribal council. Thus, the
safeguards are usually not made applicable to the less important
decisions which are made by tribal councils, for example, the ad-
journment of meetings, or the kind of stationery the council should
have, or the insignia that will be on the stationery, or whether
the Chairman should go to a particular meeting. Generally, actions
or decisions of the council which are of a temporary nature or
which do not have a substantial impact on the tribal members could
be taken by action not subject to the safeguards of this article.

Usually, this section first states that the council may act
only by ordinance (or legislation), resolution, or motion. Action
by ordinance or legislation would be required for all matters of
an important or permanent nature. All other actions, unless spe-
cifically provided otherwise in the Constitution, may be in the
form of a resolutions or motions. The procedure regarding reso-
lutions and motions could be left to the judgment of. the CQunCll
to be incorporated in its internal rules of procedure.

B. Questions.

1. Should there be a provision which sets forth the manner
in which the council may act, and safeguards which must be complied
with regarding such actions? Should these kinds of actions be or-
dinances, resolutions, and motions?

2. Should the Constitution list certain kinds of matters
which must be acted upon by ordinance, as opposed to resolution
and motion, for example, levying a tax, creating a debt appropriat-
ing tribal money, establishing criminal or civil penalties, selling,
mortgaging, leasing, or otherwise encumbering tribal lands?
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3. Should a specific form in which ordinances must appear
be set forth? This is a safeguard in that an ordinance should
thus be immediately recognizable as an important action of the
tribal council which should be carefully considered.

4. What should the procedure be for action by ordinance?

a. Should an ordinance be allowed to be
introduced at either a regular or a
special meeting of the council? The
accepted practice is to allow intro—
duction of ordinances at both regular
and special meetings.

b. Who should be able to introduce an
ordinance - anyone member of the
council? Any two members?

€. ©Should the ordinance be read at the
‘meeting at which it is introduced in
full, or should copies of the ordinance
be made available not only to the
council. A requirement that proposed
ordinances be read about may be im-
practical if the ordinance is lengthy,
but you might consider requiring that
the ordinance be summarized aloud be-
W% for adoption. You might also consider
’ requiring the summary of the ordinance
be translated aloud into Menominee
before adoption.

d. What should happen after the ordinance
is introduced? Should the council be
allowed to approve it at the same meet-—
ing at which it is introduced? Should
the ordinance be reguired to be posted
and/or published in full or by title?
Should the ordinance receive some sort
of apprval by the council prior to
being posted or published?

€. Should a public hearing be required to
be held on the ordinance? TIf SO, how
soon should such a hearing be set up?
Should some sort of notice requirement
be set forth for the hearing, that is,
should the date and topic be posted
and/or published?

f. How should the ordinance be publicized
as finally adopted? Should it be posted
as well as published in full, or by

. title?
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g. Shall ordinances take effect on the
date adopted unless otherwise speci-
fied in the ordinance? Or shall the
constitution provide that ordinances
shall take effect after the expiration
of certain number of days? How many
days? This is generally anywhere from
5 to 60 days after adoption.

h. Should the council be allowed to amend
the ordinance at a meeting subsequent
to the public hearing?

5. Should a special voting requirement be included requir-
ing a vote of a majority of all elected members, as opposed to a

majority of the quorum. Or should a higher vote be required such as

3/4 of the elected members?

6. Should there be a provision for emergency ordinances?
Such ordinances may be necessary for the immediate preservation of
tribal property, health, peace, or safety. The ordinances would
take effect immediately upon adoption by council. Should there
be a special voting provision for emergency ordinances such as
perhaps a unanimous vote requirement? Should the council be re-
gquired to state the facts showing such emergency? Should there
be certain kinds of actions which are absolutely prohibited from
being the subject of emergency ordinances, such as levying taxes?
Should the emergency ordinance be effective only for a limited
number of days at which time it shall automatically expire unless
re-enacted if the emergency still exists? Should there be require-
ments for publication of the ordinance? (Generally, emergency
ordinances are exempted from most of the publication and notice
requirements applicable to the passage of ordinary ordinances
except as specifically made applicable.)

7. Should the council be reguired to keep an accurate
public record of all ordinances passed?

8. Should there be a special provision which would allow
the adoption by reference of entire codes, thus exempting the
codes from any publication requirements? For example, the tribe
may want to adopt a technical code relating to building require-
ments. Such codes are now in existence, have been written by
technical experts, and are normally guite lengthy. An "adoption
by reference" provision in the constitution would permit the
council to adopt the technical code by reference without having
to publish the entire code.

9. Should the ordinances, enacted by the tribal council,
be subject to review by the Secretary of the Interior? Many tri-
bal constitutions have this reguirement, although it need not. be
included in the constitution. :
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C. Examples.

ACTION BY THE TRIBAL COUNCIL
Example 1
ARTICLE 7 -~ LEGISLATION"
Section 7.1 - Prior City Legislation:

All valid laws, ordinances, including existing emergency
ordinances, and resolutions of the City which are not inconsis-
tent with this Charter and which are in force and effect at the
time of the effective date of this Charter shall continue in
full force and effect until repealed or amended. Those provi-
sions of any effective valid law, ordinance or resolution which
are inconsistent with this Charter shall be repealed.

‘Section 7.2 - Ordinances, Resolutions and Motions:

The Council shall act only by ordinance, resclution or
motion. All legislative enactments of a permanent nature shall
be by ordinance; all other actions, except as provided in this
Charter, may be in the form of resolutions or motions. All ordi-
nances and resolutions shall be confined to one subject, except
in case of repealing ordinances. Ordinances making appropri-
ations shall be confined to the subject of ‘appropriation, but
may include more than one appropriation.

Section 7.3 - Action by Ordinance Required:

In addition to such acts of the Council as are required
by other provisions of this Charter to be by ordinance, every
act making an appropriation, creating an indebtedness, author-
izing borrowing of money, levying a tax, establishing any rule-
or regulation for the violation of which a penalty is imposed,
or placing any burden upon or limiting the use of private pro-
perty without the consent of the owner, shall be by ordinance.

Section 7.4 - Voting:

The vote by "yes" or "no" shall be taken upon the pass-
age of all ordinances, resolutions and motions, and entered
upon the minutes of the Council proceedings. Except as provided
in Section 7.7, every ordinance shall require the affirmative
vote of the majority of the membership of the entire Council for
final passage. Resolutions and motions shall reguire the affir-
mative vote of a majority of the members present. No member of _
the Council shall vote on any gquestion in which he has a conflict
of interest, other than the common public interest, or on any
gquestion concerning his conduct, but on all other gquestions each
member who is present shall vote when his name is called unless
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excused by the unanimous consent of the remaining members pre-
sent. Any member refusing to vote except when not so required
by this Charter, shall be considered delinguent in his duties

and an affirmative vote shall be cast and recorded in his name.

Section 7.5 - Form of Ordinances:

Every ordinance shall be introduced in written or printed
form. The enacting clause of all ordinances shall be: BE IT
ORDAINED BY THE CITY COUNCIL OF THE CITY OF STEAMBOAT SPRINGS,
COLORADO. Every ordinance introduced shall be deemed to con-
tain a severability clause, whether stated therein or not,

Section 7.6 - Procedure:

Except for emergency ordinances and ordinances making
general codification of existing ordinances, the following pro-
cedure for enactment of ordinances shall be followed:

(a) The ordinance shall be introduced at any regular
or special meeting of the Council by any member thereof.

(b) The ordinance shall be read in full or, in cases
where copies of the ordinance are available to the Council and
are, or have been made available to the public, said ordinance
may be read by title only.

(c) After the first reading of the ordinance, the same
shall be approved with or without amendment, rejected, or
tabled by vote of the Council.

(d) If the ordinance is approved on first reading, it
shall be posted and published in full or by title, unless other-
wise provided in this Charter. The Council shall hold a public
hearing on the ordinance not earlier than four (4) days after
first publication, and notice of said public hearing, specifying
the day, hour, and place of the same, shall be included in the
posting and first publication.

(e) If the ordinance is tabled, it shall be reconsidered
at subsequent meetings until it is approved with or without
amendment, or rejected, by vote of the Council.

(f) The ordinance shall be introduced and read, in the
manner provided in Section 7.6(b), a second time at the public
hearing for final approval, rejection, or other actions as may
be taken by vote of the Council.

(g) Except as otherwise provided in this Charter, an
ordinance shall be posted and published, in full or by title,
after final passage, and if amended subsequent to its last
posting and publication, shall state that the same has been
amended and shall contain a summary of the subject matter of
said amendment.

(h) All ordinances shall take effect five (5) days after
publication following final passage, except as otherwise provided
in this Charter.

Section 7.7 - Emergency Ordinances:

Emergency ordinances for the preservation of public
health, welfare, peace, safety, or property shall be approved
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by a majority vote of the Councilmen present at any meeting at
which the said emergency ordinance is introduced. The facts
showing such urgency and need shall be specifically stated in
the ordinance itself. No ordinance making a grant of any spe-
cial privilege or fixing rates charged by any City-owned utility
shall ever be passed as an emergency ordinance. No ordinance
authorizing borrowing money or incurring indebtedness, except
as provided in Section 9.10(b), shall ever be passed as an emer-
gency ordinance. An emergency ordinance shall take effect upon
passage and for information purposes shall be posted or published
in full immediately after passage. An emergency ordinance shall
not be in effect longer than ninety (90) days after passage, and
shall not again be passed as an emergency ordinance.

Section 7.8 - Codification:

The Council shall cause the ordinances to be codified
and thereafter maintained in current form. Each Council shall
review the ordinances and examine them for current need. The
Council may, by ordinance, prescribe the procedures for the
enactment and any requirements for public notice of ordinances
making general codification of existing ordinances.

Section 7.9 ~ Codes:

Standard codes, promulgated by the Federal Government, the
State of Colorado or by any agency of either of them, or by any
municipality within the State of Colorado, or by recognized trade
or professional organizations, or amendments or revisions there-
of, may be adopted with or without amendment by reference there-—
to in an enacting ordinance and without reading and publishing
or posting such codes in full. Such primary code, thus adopted,
may in turn adopt by reference, in whole or in part, any secon-
dary codes duly described therein. However, the title of every
primary code and every secondary code which is incorporated in
any such adopting ordinance, shall be specified in the title of
the adopting ordinance. The enactment of ordinances adopting
any said code or codes Shall be as provided in Section 7.6 here-
in, and the posting and publication thereof shall advise that
copies and amendments are available for inspection at the office
of the City Clerk. Any penalty clause in said codes may be
adopted only if set forth in full in the adopting ordinance,
and the same shall be posted and published along with the adopt-
ing ordinance or the title thereof.

Section 7.10 - Amendment or Repeal:

No ordinance, section or subsection thereof shall be
amended, superseded, or repealed except by an ordinance regular-
ly adopted. No ordinance shall be amended by reference to its
title only. The revised sections or subsections of the ordin-
ances, as amended, shall be re-enacted. However, an ordinance,
section or subsection thereof may be repealed by reference to
its title and ordinance or code number only.
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Section 7.11 - Posting and Publication by Reference
or Title: :

Whenever an ordinance shall be posted or published by
reference or by title, the posting and publication shall contain
a summary of the subject matter of said ordinance and shall con-
tain a notice to the public that copies of the proposed ordine
ance are available at the office of the City Clerk. The posting
and publication of any ordinance by reference or by title as
provided herein must set forth in full any penalty clause con-
tained in said ordinance.

Section 7.12 - Disposition of Ordinances:

An ordinance as adopted shall be authenticated by the
signature of the Council President and the City Clerk. A true
copy of every such authenticated ordinance shall be numbered
and recorded in the official records of the City. Attached
to each ordinance and made a part thereof, shall be the certi-
ficate of publication or certification by the City Clerk that
the same has been posted.
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5.7 Action by Ordinance Required. In addition to such acts
of the Council as required by other provisions of this
Charter to be by ordinance, every act making an appropri-
ation creating an indebtedness, authorizing borrowing of
money, levying a tax, establishing any rule or regulation
for the violation of which a penalty is imposed, or
placing any burden upon or limiting the use of private
property, shall be by ordinance.

5.8 Form of Ordinance. Every ordinance shall be introduced
in written or printed form. The enacting clause of all
ordinances shall be BE IT ORDAINED BY THE CITY COUNCIL
OF THE CITY OF ARVADA, COLORADO. Except as otherwise
provided in this article, all ordinances shall take
effect five days after publication following final pass-
age.

Procedure. Except for an emergency ordinance, an ordi-
nance making general codification of ordinances, or ordi-
nances adopting standard codes, the following procedure
shall be followed:

(a) Introduction at any regular or special meeting by
any member of the Council.

(b) Reading in full or by titled where copies are
available to the Council and those in attendance.
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(c) Approval or rejection on first reading by -a roll
call vote of the Council.

(d) If passed on first reading, it shall be published
in full unless otherwise provided in this Charter. Council
shall set a day, hour, and place at which Council shall hold
a public hearing thereon, which shall be included in the
publication.

(e) Introduction a gecond.time, at a meeting.not earlier
than seven days after publication, for the final passage,
rejection, or other action by a roll call vote of the Coun-
cil. Such meeting may be the same meeting at which the
public hearing on the bill is held.

(f) An cordinance may be amended before final passage by
a roll call vote of the Council.

(g) TUnless otherwise provided in this Charter, an ordi-
nance, if amended, shall be published in full after final
passage. If not amended, it shall be published either by
title or in full as the Council may determine.

(h) The Council shall hold a public hearing before fin-
al passage of any ordinance, except as provided in Sec-—
tion 5.9.

(1) Any publication by reference shall contain a sum-
mary of the subject matter of the ordinance and a notice
that copies of the ordinance are available at the office
of the City Clerk.

Emergency Ordinances. Emergency ordinances for the pres-
ervation of public property, health, peace, or safety
shall be approved only by the unanimous wvote of Council-
men present. The facts showing such urgency and need
shall be specifically stated in the measure itself. No
ordinance making a grant of any special privilege, levy-
ing taxes, or fixing rates charged by any city-~owned
utility shall ever be passed as an emergency measure.
Neither a public hearing, nor a first publication as pro-
vided in Section 5.8(d), shall be required. An emergen-
cy ordinance shall take effect upon passage. Publication
shall be within 10 days, or as soon thereafter as possi-
ble. No ordinance shall receive final passage at the
same meeting it is introduced.

Codification. The Council shall cause the ordinances to
be codified and maintained thereafter in current form.
Revisions to the codes may be accomplished by reference
as provided in Section 5.11.

Codes. Standard codes, promulgated by the Federal Govern-
ment, the State of Colorado, or by an agency of either of
them, or by any municipality within the State of Colorado,
or by recognized trade or professional organizations, oxr
amendments or revisions thereof, may be adopted by refer-
ence; provided the publication of the bill or ordinance
adopting any said code shall advise that copies thereof
are available for inspection at the office of the City
Clerk, and provided that any penalty clause in said codes
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may be adopted only if set forth in full and published
in the adopting ordinance,

Disposition of Ordinances. A true copy of every ordin-
ance, as adopted by Council shall be numbered and recor-
ded in the official records of the City. TIts adoption

and publication shall be authenticated by the signature

of the Mayor, or Mayor Pro-tem, and the City Clerk, and

by the certificate of publication. . A true copy of every
ordinance, as adopted by the vote of the qualified electors
of the City, shall be separately numbered and recorded

commencing with Peoples' Ordinance No. 1.
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8.1

8.3

CHAPTER VIII
LEGISLATION

PRIOR CITY LEGISLATION. All valid by-laws, ordinances,
resolutions, rules and regulations of the City which are
not inconsistent with this Charter and which are in force
and effect at the time of the effective date of this
Charter shall continue in full force and effect until
repealed or amended. If any such ordinance, resolution,
rule or regulation provides for the appointment of any
officers or any members of any board or commission by the
Mayor, such officers or members of any board or commission
shall, after the effective date of this Charter, be appoin-
ted by the Council, except as provided in this Charter.
Those provisions of any effective valid by~law, ordinance,
resolution, rule or regulation which are inconsistent
with this Charter are hereby repealed. '

ORDINANCES AND RESOLUTIONS, AND MOTIONS. 1In all legis-
lative matters coming before it, the Council shall act

by ordinance, resolution or motion.

In addition to such acts of the Council as are required
by this Charter to be by ordinance, every act making an
appropriation, authorizing the borrowing of money, levying
a tax, establishing any rule or regulation for the vio-
lation of which a fine or jail penalty is imposed, or
placing any burden upon or limiting the use of private
property, shall be by ordinance.

FORM OF ORDINANCES. All ordinances shall be introduced
in written form and no ordinance or section thereof shall
be amended or repealed except by an ordinance regularly
adopted. The enacting clause of all ordinances shall be:
"Be it ordained by the City Council of the City of
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PROCEDURE FOR PASSAGE OF ORDINANCES.

(a) An ordinance may be introduced at any regular
or special meeting and shall be read in full at the time
it is introduced. It may be passed on first reading by
the affirmative vote of not less than a majority of the
members elected to the Council at the meeting at which
it is introduced. -

(b) After the passage of an ordinance on first read-
ing, the ordinance shall be posted and the title published
as required in this Charter.

(c) No ordinance may be passed on second and final read-
ing earlier than ten days after the first reading, pro-
vided this provision shall not apply to emergency ordi-
nances.

(d) An ordinance may be read by title only for its
second reading at any regular or special meeting. It may
be passed on second and final reading by the affirmative
vote of not less than a majority of the members elected
to the Council. An ordinance may be amended after first
reading and passage and before second reading and final
passage, provided said amendment or amendments do not
change the stated purpose or the ordinance. The text of
any such amendment or amendments shall be read in full.

(e) The effective date of all ordinances shall be on
the date of final passage unless another date is pre-
scribed therein.

(f) The yes and no votes shall be taken upon the passage -
of all ordinances, resolutions, and motions and entered
upon the journal of the Council proceedings. Should any
Councilman being present refuse to vote on any measure,
his vote shall be recorded in the affirmative. A Council-
man shall be execused from voting on matters involving
the consideration of his own official conduct, or where
his financial interests are involved. ,

(g) After the final passage of an ordinance, the or-
dinance shall be posted and the title published as re-
gquired in this Charter.

PASSAGE OF EMERGENCY ORDINANCES. An ordinance which is
declared therein to be an emergency ordinance which is
immediately necessary for the preservation of the public
peace, health, or safety may be enacted at the regular

or special meeting at which it is introduced by seven
affirmative votes without any regquirement of prior post-
ing or publication and without any reguirement of a second
reading and passage. Such emergency ordinances, after
passage, shall be posted and the title published as re-
quired by this Charter.

POSTING AND PUBLICATION. The full text of each ordinance
after passage on first reading and before second reading
and final passage, and after second reading and final
passage, shall be posted in the six public places in the
City as such places are designated by resolution of the
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Council. The title of each ordinance and a statement that
the ordinance is on file in the City Clerk's office for
public inspection shall be published in a newspaper legally
qualified for City publications as provided in this Charter
after first passage and before second passage and again
after second and final passage.

AMENDMENT OR REPEAL. No ordinance, section or sub-section
thereof shall be amended, superceded, Or repealed except by
an ordinance regularly adopted.

No ordinance shall be amended by reference to its title
only, but the revised sections or sub-section of the or-
dinance, as amended, shall be re-enacted. However, an
ordinance, section or sub-section thereof may be repealed
by reference to its title and ordinance or code number only.

RECORDING OF ORDINANCES. All ordinances shall be recorded
by the Clerk in a book called "The Ordinance Book" and it
shall be the duty of the Mayor and Clerk to authenticate
such records by their official signatures thereon, but
the failure to so record and authenticate such ordinance
shall not invalidate it or suspend its operation.

PENALTIES FOR VIOLATION OF ORDINANCES. Any ordinance may
provide for the punishment of those who violate its pro-
visions. The punishment for the violation of any ordinance
shall not exceed a fine of three hundred dollars or im-
prisonment for ninety days, or both, in the discretion of
the Municipal Court.

ADOPTION BY REFERENCE.

(a) The City is hereby authorized to enact any ordinance
which adopts any code by reference, in whole or in part; and
such primary code, thus adopted, may in turn adopt by re-
ference, in whole or in part, any secondary codes duly de-
scribed therein. However, the title of every primary code
and every secondary code which is incorporated in any such
adopting ordinance, shall be specified in the title of the
ordinance.

(b) After the first reading of the adopting ordinance,
the Council shall schedule a public hearing concerning the
adopting ordinance and of the code and any secondary codes
to be adopted thereby. Notice of the hearing shall be
published twice in a newspaper meeting the requirements
for publication of ordinances, once at least eight days
preceding the hearing, and once at least fifteen days pre-
ceding it. The notice shall state the time and place of
the hearing, that copies of the adopting ordinance, of
the primary code, and also Fopies of the secondary codes,
if any, being considered for adoption, are on file with
the City Clerk and are open to public inspection.



The notice shall also contain a description which the Council
deems sufficient to give notice to interested persons of the
purpose of the code and of any secondary code incorporated
thereby by reference, the subject matter of each such code,
the name and address of the agency by which each has been
promulgated, or if a municipality, the corporate name of

such municipality which has enacted such code, and the date -
of publication of such code or codes, and in the. case of a
code of any municipality, the notice shall contain a specific
reference to the code or codes of a given municipality as
they existed and were effective at a given date.

(c) After the hearing, the Council may amend, adopt or
reject the adopting ordinance in the same manner in which
is is empowered to act in the case of other ordinances; pro-
vided, nothing in this Charter shall be deemed to permit the
adoption by reference of any penalty clause which may appear a
in any code which is adopted by reference. Any such Penalty
clause may be enacted only 1if set forth in full in the adopt-
ing ordinance. It is further provided that all changes or
additions to any code made by the Council shall be set out
in full in the adopting ordinance.

(d) The adopting ordinance shall be posted and the title
of the ordinance shall be published as is provided in the
case of any other ordinance. Not less than three copies of
the adopting ordinance together with three copies of each
primary code, and of each secondary code pertaining thereto,
all certified to be true copies by the Mayor and the City
Clerk, shall be on file in the office of the City Clerk
prior to the enacting of the adopting ordinance on first
reading and shall remain on file prior to..the public hear—
ing and following adoption after the public hearing. Follow-
ing the adoption of any code, the City Clerk shall at all
times maintain a reasonable supply of copies of the primary
code and of any secondary code incorporated in it by refer-
ence, available to the public at a moderate price. The
Council shall not be required to read the code test at the
meetings at which the adopting ordinance is passed on first
and second readings, provided said codes and primary codes,
if any, are on file in the office of the City ‘Clerk, as
herein provided.

(e) If, at any time, any code which the City has pre-
viously adopted by reference, shall be amended by the agency
Or municipality which orginally promulgated, adopted, or
enacted it, then the Council may adopt such amendment ' by
reference through the same procedure as required for the
adoption of the original code; or an ordinance may be
enacted in regular manner setting forth the entire text of
such amendment.

(f) Copies of such codes in published form, duly cer-
tified by the City Clerk and the Mayor of the City, shall
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be received without further proof as prima facie evidence of
the provisions of such codes or public records in all courts
and administrative tribunals of this State.

DEFINITIONS. As used in the text of this Charter, the
following terms shall have the meanings indicated, unless
the context requires otherwise:

(a) "Code" shall mean any published compilation of statutes,
ordinances, rules, regulations, or standards adopted by the
Federal government or the State of Colorado, or by an agency
of either of them, or by any municipality within the State of
Colorado, or by an agency of either of them, or by any state
Or nationally recognized organization, institution or agency,
such as but not limited to the Pacific Coast Building
Officials Conference and the National Fire Protection Asso-
ciation. It shall include any condification or compilation
of existing ordinances of the adopting municipality.

(b) "Primary Code" shall mean any code which is directly
adopted by reference in whole or in part by any ordinance
passed pursuant to this Charter.

(c) "Secondary Code" shall mean any code which is incor-
porated by reference, directly or indirectly, in whole or in
part, in any primary code or in any secondary code.

SEVERABILITY OF ORDINANCES. If any portion of an ordinance

or the application thereof to any person or circumstances
shall be found to be invalid by a Court such invalidity shall
not affect the remaining portions or applications of the
ordinance which can be given effect without the invalid por-
tion or application provided such remaining portions or ap-
pPlications are not determined by the Court to be inoperable,
and to this end ordinances are declared to be severable. ,
Each ordinance shall be deemed to have include as a part of X
it this severability provision even though this severability
pProvision is not set out in the ordinance, unless an ordinance
shall expressly provide that this severability provision is
not applicable.

CODIFICATION OF ORDINANCES. The Council may direct and com-
Plete the codification of all ordinances of the City and
shall provide for the subsequent amendments thereto so that
such amendments may readily be made a part of such published
code and maintained thereafter in current form.. Any such
codification may originally include provisions not previously.
contained in ordinances of the City. C e

The Council shall provide for making copies of the codifica-
tion available for public inspection and for distribution -
to the public at a reasonable charge thereforsand shall pub~- - -
lish notice of the printing and availability of such codi-
fication before the effective date thereof. Such printing
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and making available of the codification and notice thereof
shall constitute publication of any such codification, other
provisions of this Charter for publication notwithslanding.

The copies of the ordinances and of the codification thereof,
and of provisions adopted by reference in accordance with
Section 8.10 may be certified by the Clerk, and when so cer-
tified, shall be competent evidence in all Courts and other

legally established tribunals as to the matter contained
therein.
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ARTICLE VII - ORDINANCES AND RESOLUTIONS

SECTION 1. All final decisions of the Washoe Tribal Council
on matters of general and permanent interest to the members of the
tribe shall be embodied in ordinances. ’ '

SEC. 2. All final decisions of the Washoe Tribal Council
on matters of temporary interest or relating especially to parti-
cular individuals or officials, shall be embodied in resolutions.
All Washoe Tribal Council legislation, minutes of Washoe Tribal
Council meetings, and tribal financial records shall be open to in-
spect by any member of the Washoe Tribe, at such times as found
convenient to the council.

SEC. 3. All guestions of procedure (such as acceptance of
committee reports or invitations to outsiders to speak) shall be
decided by action the Washoe Tribal Council or by the ruling of
the Chairman if no objection is heard. In all ordinances, reso-
lutions, or motions, the Washoe Tribal Council may act by majority
vote, but all matters of importance shall be fully discussed and a

reasonable attempt shall be made to secure unanimous agreement.

SEC. 4. Every resolution shall begin with the words: "Be
it resolved by the Washoe Tribal Council."”

SEC. 5. Every ordinance or resolution shall contain the
authority (statute, tribal constitution, etc.) for the Washoe
Tribal Council's legislative action. '

Document 42
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ARTICLE IV - ORDINANCES AND RESOLUTIONS

SECTION 1. All ordinances and resolutions shall be recorded
and available at all times for the information and education of the
band.

SECTION 2. Every ordinance shall begin with the words:
"Be it enacted by the community council of the Tuolumne Band of
Me-wuk Indians,".

SECTION 3. Every resolution shall begin with the words:
"Be it resolved by the community council of the Tuolumne Band of
Me-wuk Indians,"
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Section 2.12. Action Requiring an Ordinance.

In addition to other acts required by law or by specific
provision of this charter to be done by ordinance, those acts of

the city council shall be by ordinance whlch

(1) Adopt or amend an admlnlstratlve code or establish,
alter or abolish any city department, office or agency;

(2) Provide for a fine or other penalty or establish a rule
or regulation for violation of which a fine or other penalty is
imposed;

(3) Levy taxes, except as otherwise provided in Article V
with respect to the property tax levied by adoption of the budget;

(4) Grant, renew or extend a franchise;

(5) Regulate the rate charged for its services by a public
utility;

(6) Authorize the borrowing of money;

(7) Convey or lease or authorize the conveyance or lease
of any lands of the city;

(8) Adopt with or without amendment ordinances proposed
under the initiative power; and

(9) Amend or repeal any ordinance previously adopted,
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except as otherwise provided in Article VIII with respect to repeal
of ordinances reconsidered under the referendum power.,

Acts other than those referred to in the preceding sentence
may be done either by ordinance or by resolution.

Section 2.13. Ordinances in General.

(a) Form. Every proposed ordinance shall be introduced in
writing and in the form required for final adoption. No ordinance
shall contain more than one subject which shall be clearly expressad
in its title. The enacting clause shall be "The city of
hereby ordains....” Any ordinance which repeals or amends an ex-
isting ordinance or part of the city code shall set out in full the
ordinance, sections or subsection to be repealed or amended, and
shall indicate matter to be omitted by enclosing it in brackets or

by strikeout type and shall indicate new.matter by underscoring or
by italics.

, (b) Procedure. An ordinance may be introduced by an member
at any regular or special meeting of the council. Upon introduction
of any ordinance, the city clerk shall distribute a copy to each
council member and to the manager, shall file a reasonable number
of copies in the office of the city clerk and such other public
places as the council may designate, and shall publish the or-
dinance together with a notice setting out the time and place for

a public hearing thereon and for its . consideration by the council.

-The public hearing shall follow the publication by at:least seven

days, may be held separately or:'in. connection with a.regular-or
special council meeting and may be adjourned from time to time;
all persons interested shall have an opportunity to be heard.
After the hearing the council may adopt. the ordinance with or
without amendment or reject it but, if it is amended as to any
matter or substance, the council may not adopt it until the or-
dinance or its amended sections have been subjected to all the
procedures hereinbefore required in the case of a newly intro-
duced ordinance. As soon as practicable after adoption of any
ordinance, the clerk shall have it published again together with
a notice of its adoption.

(¢} Effective Date. Except as otherwise provided in this
Ccharter, every adopted ordinance shall become effective at the
expiration of 30 days after adoption or at any later date speci-
fied therein.

. (d) "Publish" Defined. As used in this section, the term
"publish” means to print in one or more newspapers of general
circulation in the city: (1) the ordinance or a brief summary
thereof, and (2) the places where copies of it have been filed and
the time when they are available for public inspection.



Section 2.14. Emergency Ordinances.

To meet a public emergency affecting life, health, property
or the public peace, the council may adopt one or more emergency
ordinances, but such ordinances may not levy taxes, grant, renew
or extend a franchise, regulate the rate charged by an public
utility for its services or authorize the borrowing of money except
as provided in subsection 5.09(b). An emergency ordinance shall
be introduced in the form and manner prescribed for ordinances
generally, except that it shall be plainly designated as an emer-
gency ordinance and shall contain, after the enacting clause, a
declaration stating that an emergency exists and describing it in
clear and specific terms. An emergency ordinance may be adopted
with or without amendment or rejected at the meeting at which it
is introduced, but the affirmative vote of at least five members
shall be required for adoption. After its adoption the ordinance
shall be published and printed as prescribed for other adopted or-
dinances. It shall become effective upon adoption or at such
later time as it may specify. Every emergency ordinance except
one made pursuant to subsection 5.09(b) shall automatically stand
repealed as of the 6lst day following the date on which it was
adopted, but this shall not preven re-enactment of the ordinance
in the manner specified in this section if the emergency still
exists. An emergency ordinance may also be repealed by adoption
of a repealing ordinance in the same manner specified in this
section for adoption of emergency ordinances.

Section 2.15. Codes of Techinical Regulations.

The council may adopt any standard code of technical regu-
lations by reference thereto in an adopting ordinance. The pro-
cedure and requirements governing such an adopting ordinance shall
be as prescribed for ordinances generally except that: '

(1) The requirements of section 2.13 for distribution and
flllng of copies of the ordinance shall be construed to include
copies of the code of technical regulations as well as of the
adopting ordinance, and

(2) A copy of each adopted code or technical regulations
as well as of the adopting ordinance shall be authenticated and
recorded by the city cleark pursuant to subsection 2.16(a).

Copies of any adopted code of technical regulations shall
be made available by the city clerk for distribution or for pur~
chase at a reasonable price.

Section 2.16. Authentication and Recording, Codification;
Printing

(a) Authentication and Recording. The city clerk shall
authenticate by his signature and record in full in a properly
indexed book kept for the purpose all ordinances and resolutions
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adopted by the council.

(b) Codification. Within three years after adoption of this
charter and at least every ten years thereafter, the council shall
provide for the preparation of a general codification of all city.
Ordinances and resolutions having the force and- effect of law. ‘
The general codification shall be adopted by the council by
ordinance and shall be published promptly in bound or loose-leaf
form, together with this charter and any amendments thereto, per-
tinent provisions of the constitution and other laws of the state
of » and such codes of technical regulations and
Other rules and regulations as the council may specify. This
compilation shall be known and cited officially at the I
City Code. Copies of the code shall be furnished to city officers,
places in libraries and public offices for free public reference

effect of law and each amendment to this charter to be printed
promptly following its adoption, and the printed ordinances, re-
solutions and charter amendments shall be distributed or sold to
the public at reasonable prices to be fixed by the council. ‘
Following publication of the first City Code and

at all times thereafter, the ordinances, resolutions and charter
amendments shall be printed in substantially the same style as the

constitution and other laws of the state of » ©r the codes
of technical regulations and other rules and regulations included
in the code.
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V. TRIBAL MEETINGS

A. Questions.

Should there be a specific constitutional provision providing
for regular tribal meetings? What would be the purpose of these
tribal meetings? Should the precise date for them be fixed? If so,
when should these meetings be? What procedure should be followed
in calling these meetings? Should the procedure be set forth in
the Constitution or by ordinance of the council or by some other
procedure.

B. Examples.

Example 1

ARTICLE IV - MEETINGS OF THE TRIBE

SECTION 1. The Council shall from time to time call meet-
ings of all voters of the Tribe to lay before them such matters
as may come before such a general meeting. A general meeting of
the Tribe shall be called upon request of a majority of the quali-
fied voters of any district.

Document 39

Example 2

SEC. 3. Annual meetings of the tribal membership shall be
held on the second Tuesday in May for the purpose of receiving .

reports and transacting any other business which may come regularlyﬁ'

before the tribe.

SEC. 4. Special meetings of the tribe may be called at the -
discretion of the chairman and shall be called by him upon the
written request of a majority of the Business Committee or upon
the written request of twenty-five members of the tribe, provided,
that at least ten days' notice shall be given in each instance.

SEC. 5. The principal object of a special tribal meeting
must be stated in the notice and may include the words "and for
the transaction of any other business that may be presented."
Unless these words are added no other business can be transacted
except for the object stated in the notice. :

Document 41
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Example 3

SEC. 2. Time and procedures of general meetings of the Band
shall be stated in ordinance or resolution form, provided a general
meeting of the Band is scheduled at least once every year.

Special meetings of the Band shall be called by the Chairman,
in writing, upon his own initiative, upon request of three members of
the Governing Board, or upon a petition signed by at least 50 members
of the Band 21 years of age and over.

In the absence of the Chairman and Vice-Chairman at a special
or general meeting of the Band, there shall be an Acting Chairman
elected by the qualified voters of the Band in attendance to preside
at the particular meeting. Any qualified voter or representative
of the Federal Government may preside during the election of the
Acting Chairman.

Document 2



MEMBERSHIP
I. CONSIDERATIONS

The purpose of a membership provision is to establish those
basic requirements which a person must meet in order to be a member
of the Tribe. All tribal constitutions have a membership provision.
Although it is possible simply to draft a brief provision imposing
upon the tribal council the duty to enact legislation establishing
tribal membership requirements, every tribe has chosen to establish
membership requirements in their constitutions. The reason for
this is that unlike state governments and the federal government,
Indian tribal membership, or citizenship, has since time immemorial
been based upon more than simply residence within a defined terri-
tory, although that is one possible requirement for tribal member-
ship. But more than that, Indian tribes have traditionally identified
their members by certain other important characteristics and beliefs
shared by all the members of the tribe, including race, culture,
kinship structure, religion, and economic philosophy. In short,
Indian tribes have since time immemorial identified their members
as all those who share an identifiable way of life unique to the
tribe. This fact presents tribal governments with a more difficult
problem than that faced by non-tribal governments. It is for the
above reason that Indian tribes usually carefully list in membership
provisions in their constitutions those requirements which they
believe are basic and fundamental toward preserving the identity
of the Tribe. '

In summary, membership requirements of Tndian tribes are
generally considered by tribes to be so fundamentally important
to the existence and identity of the tribe that the requirements
are usually included in the tribal constitution, rather than left
to be established by the tribal council by legislation.

A second consideration of course, is that membership in .the
Tribe also entitles a person to receive substantial benefits not
available to non-members. For example, tribal members will have
a right to share in tribal assets and to receive tribal benefits,
as well as federal services provided to the Tribe such as education
scholarships and health care and facilities. Tribal members also
are entitled to the protection of federal laws designed to protect
the unique rights of Indian tribes, such as the laws which permit
the BIA to hold tribal and individual lands in trust and exempt
those lands from taxation and other kinds of encumbrances.

A third consideration is that, in our opinion, the Menominee -
Tribe is not legally bound to accept the membership requirements '
established in the Menominee Restoration Act as the requirements
which wll be in effect after the Constitution is adopted. The roll
prepared under the Menominee Restoration Act is essentially a tribal
roll prepared by the Secretary of the Interior pursuant to Con-
gressional requirements for two purposes: . (1) to identify those
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persons whom the Secretary will accept as having the right to vote
On the tribal Constitution and on the first tribal council, and
(2) to identify those persons eligible for federal services pro-
vided to the Menominee Tribe during the interim before adoption
of the Constitution and establishment of a tribal roll thereunder.

As a background for the decisions to be made with regard to
this article, the remainder of this section briefly reviews pre-
vious Menominee tribal membership requirements.

A. Requirements For Membership In the Menominee Tribe Prior To
Termination.

1. Before 1934.

Before Congress enacted the Act of June 15, 1934, (to be dis-—
cussed nexXt), requirements for membership in the Menominee Tribe were
apparently few and members were simply those people whom the Tribe
recognized as members. Degree of blood was apparently not a factor,
but birth on the reservation was required. This is the implication
from a House Report in 1934 (on the then proposed Act of 1934 which "
purported to establish new Menominee tribal membership requirements):

Under present regulations the degree of Indian
blood is not a factor in the determination of
tribal rights, which depend upon birth into
the tribe on the reservation, affiliation with
the Indians and recognition by them as a member
of the tribe. Hence, with certain exceptions,
not important here, children born in a white
community after the parents abandoned tribal
relations would not be entitled to tribal
membership and rights. [H. Rep. No. 1406,

73d Cong., 24 Sess. (April 30, 1934).]

2. The Act of June 15, 1934 (48 Stat. 965). (In-
cluded as part IV of this discussion on tribal
membership.)

In 1934, apparently pursuant to a request of the Tribe, the
United States Congress enacted the Act of June 15, 1934, which es-
tablished the following regquirements for future enrollment in the
Tribe (see section 4 of that Act):

a. The person must possess at least one-
fourth degree Menominee blood.

b. Both parents of the person must be resi-
dents on the reservation at the time of
the person's birth.

¢. One of the person's parents must be an
enrolled member of the Tribe.
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d. No person who participated in the so-called
"Half-Breed Payment of 1849" (commonly re-
ferred to as "49ers") was eligible for
enrollment.

e. No descendants of "49ers" were eligible
for enrollment.

All persons already enrolled as Menominees on the pre~1934 roll were
automatically placed on the new 1934 roll. Thus, the roll previous
to 1934 was used as the base roll. The Act also provided a right

of appeal from a denial of a person's application to the federal
district court. (See section 6 of the Act).

3. The Act of July 14, 1939 (53 Stat. 1003).
(Included in Part IV)

By the Act of 1939, Congress amended the Act of 1934 (see
above) to provide that persons would be enrolled "irrespective of
the derivation of the Menominee blood." This meant that the degree
of "49er blood was not to be considered in regard to whether a per-
son was entitled to be considered for enrollment in the Tribe.”
Thus, of the above five enumerated requirements in the 1934 Act,
after 1939, only the first three requirements were applicable for
tribal enrollment. The Act of 1939 also required the Secretary to
review the pre-1934 base roll to determine the tribal blood degree
of all persons on that roll. The reason for this, as explained in
the House Report, was to enable the Secretary to determine accurately
the blood degree of descendants of persons on the base roll in light
of the 1/4 degree requirement of the 1934 Act.

4. The Termination Act of 1954.

This Act provided that a final roll be established for the
Tribe. June 17, 1954 was designated as the cut-off date for ail
potential enrollees, and any person born after that date was ineli-
gible fox enrollment in the Tribe. The membership roll prepared
pursuant to the Termination Act apparently was based upon the re-
quirements established by the Act of 1934 as amended by the Act of
1939,

B. The Roll Established Pursuant to the Menominee Restoration Act.

Under the Menominee Restoration Act, and the regulations pub-
lished pursuant to that Act (25 C.F,R. §43k,1-43k.17) the Menominee
membership roll will consist of person who satisfy the following
requirements:

1. All these persons whose names appear
on the Termination Act roll, or on any
other official tribal roll; and



2. All other persons who satisfy the
following requirements;

a. They are descendants of a
person or persons whose
names appear on the ahove
mentioned membership rolls;
and

b. They possess at lease one-
fourth degree Menominee °
Indian blood; and

C. They have filed an appli-
cation for enrollment with
the Tribe in accordance
with the procedures set
forth in 25 C.F.R. §§43k.1

et seq.

As stated previously, the reasons for the establishment of
the roll pursuant to the Menominee Restoration Act are (1) to
identify those persons who will be considered to be tribal members
for the purpose of voting on the adoption of a tribal constitution
and in the first election of the tribal governing body, and - (2) to
identify those persons whom the Secretary of the Interior will
treat as tribal members for purposes of being eligible for federal
benefits appplicable to the Tribe. You should note that the Me-
nominee Restoration Act in setting forth requirements for tribal
membership basically adopts all other membership rolls of the
Tribe; thus, all persons on those rolls are automatically members
Oof the Tribe even though there may have been different reqguirements
for each roll. The act then establishes requirements for additions
to the resulting roll.

Baa?

IT. QUESTIONS

A. There Are Three Approaches To The Drafting Of This Constitutional
Provision.

1. The Constitution could list no member~
ship requirements, but instead simply
direct the tribal council to establish
the membership requirements by tribal
ordinance, or

2. The Constitution could list all member-
ship requirements leaving nq power in
the tribal council to add additional re-
guirements, but authorizing the council
to enforce the provision by tribal or-
dinance which would consist of establishing
& procedure by which persons could apply




and be approved for tribal membership, or

3. The Constitution could list certain
requirements which are considered to
be basic and fundamental to tribal
identity and permit the tribal council
to add other requirements by tribal
ordinance as well as to enforce the pro-
vision by appropriate legislation.

Which of the above three approaches should be adopted as far as

the Menominee Constitution is concerned? If you agree that member-
ship requirements are of basic and fundamental importance, it would
be advisable to state them in the Constitution and to deny the tribal
council the power to add requirements to those stated in the Con-
stitution. The council could then be directed to establish a pro-
cedure by which new applications for membership are to be considered

and approved or disapproved, and perhaps by which disapprovals may
be appealed.

B. If You Decide That The Menominee Constitutution Should List
All Or Some Membership Requirements, Then The Following Questions
Must Be Answered Before Such Provision Can Be Drafted.

1. Should there be a requirement of a certain
degree of Menominee Indian blood? If so,
what should that degree be? Note that
since 1934, a person had to have at least
one-quarter degree Menominee Indian blood
to be eligible to be a member of the Tribe,
Consider in conjunction with guestion -thé
following gquestion: Should the Tribe es-
tablish two or more classes of membership
based upon blood degree which would result
in members of each class being entitled
to different tribal privileges. For ex-
ample, 1/4 or more degree of tribal blood
might entitle a person to share in any dis-
tribution of tribal assets, while persons
with less than 1/4 degree tribal blood
could not share in such a distribution,
but would be treated as tribal members
for all other purposes. This is il-
lustrated in Example 8 in part III to
follow.

If the Constitution does establish two

or more classes of membership, what should
be the distinguishing characteristics of
each class in terms of requirements and
entitlement to benefits?

Another kind of provision, establishing
membership classes, which is illustrated
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in Example 7 below, places a premium

on a specified degree of tribal blood
quantum insofar as membership eligibility
is concerned. Note in Example 7 that per-
sons who have one-quarter degree tribal
blood must also have parents who resided
Oon the reservation at the time of the
person's birth in order to be a tribal
member; but persons who are one-half or
more degree blood are members regardless
of where his or her parents resided at
the time of the person's birth. Should
the Menominee Constitution incorporate
this kind of provision?

Should there be a requirement that one or
both of a person's parents must have re-
sided on the reservation at the time of
the birth of the person?

Should there be a requirement that one or
both of the parents of the person be on a
Menominee roll? If so, should a parti-
cular roll or rolls be designated?

Should there be a requirement that the
person be a resident of the reservation
in order to be a member of the tribe?

Should there be a provision allowing for
membership by adoption? If so, should
members by adoption have less rights then
members who meet the constitutional re-
Jquirements for membership? What should
be the reguirements for becoming a member
by adoption?

Should the constitution set up some of the
mechanics of the procedure by which a A
person can become a member of the tribe?
Or should the tribal council be directed
to set up the procedure by legislation?
In either case, it would be advisable to
require in the Constitution that a person
be on the official tribal roll, in order
for the person to be entitled to member-
ship rights. Thus, if a person meéts the
requirements, but has not had his member-
ship application approved, that person
would not be entitled to be treated as a
member. .

If the Constitution sets up the procedure,
what should be included as details of the
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procedure?

a, Who should decide whether a
person meets the constitu=-
tional qualifications for
membership? Should the tribal
council itself decide? Should
a special enrollment committee
decide? Who should appoint the
committee? The tribal council?
The Secretary of the Interior?

b. Should time periods be established
within which a person's applica-
tion must be acted upon?

C. Other details? If the Consti-
tution does include certain
details of procedure, it would
nevertheless be advisable to
authorize the tribal councéil
to enact other procedural details
where necessary.

Should the Constitution guarantee a person

the right to appeal an adverse decision

as to his application for membership? Should
the appellate body be a special tribal com—
mittee? Should the tribal council be directed
to set up this Committee? Or should the tribal
courts have the duty of reviewing an appeal of
an adverse decision on membership? Or should
the Secretary of the Interior be the reviewer
of appeals from adverse dec¢isions on membership?

“When should a decision be considered to be

final and conclusive with no further right of
appeal?

Should there be certain disqualifications

for tribal membership? For example, enroll-
ment in another tribe is a common disquali-
fication for tribal membership found in tribal
enrollment provisions whether in constitutions
or ordinances. Are there other kinds of
disqualifications which should be included?

Should there be a provision which designates
how a person can lose his tribal membership?
For example, enrollment in another tribe
could constitute cause for forfeiture of
membership in the Menominee Tribe. Are

there any other reasons which should result
in automatic forfeiture of tribal membership?
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10.

11,

12.

Should the provision set up a process by
which a person may surrender his tribal
membership? Or should the provision simply
empower the tribal council to establish a
Procedure by which a person.may surrender

a tribal membership?

Should one requirement for tribal membership
be that a person be a United States citizen?

Sshould one or more previous Menominee member-
ship rolls be adopted as a base roll ang the
requirements in the Constitutions made appli-
cable only to additions to the base roll made
Pursuant to the requirements for membership

as stated in the Constitution? a base roll is

Oone which is automatically included as a part of

the new roll. Thus, the persons on the base
roll ‘are automatically placed on the new roll.
Usually any new requirements for membership
are made applicable only to persons added to
the base roll. an illustration of this is
found in Section 1 of the Act of 1934; see
part IV to follow. See also the examples in
part III next; almost every one adopts a
previous tribal roll as a base roll. If you
decide to adopt a base roll, which previous
roll or rolls should be established in the
constitution as a base roll?

One major advantage to adopting a previous
roll as a base roll is that the Tribe will

be spared much time, effort and expense in
Preparing and sending out applications for
membership, processing them, approving or
disapproving them, and waiting for appeals

to be concluded. Many tribal members will
automatically be on the current tribal roll
if they are on the base roll. Thus, only
additions to the base roll must be processed
and approved in light of the constitution re~
quirements. If there is no base roll, then
the Tribe must prepare an entirely new roll
by processing and approving applications from
all potential members of the Tribe. Infor-
mation in previous rolls could be evidence

of eligibility. Also, while the Tribe is
Preparing a tribal rell, tribal members may
have difficulty in proving eligibility for
tribal or federal benefits. 1In summary,
there are definite advantages to adopting a
previous membership roll as a base roll and
then making any new membership requirements
applicable to additions to that roll, as



opposed to developing an entirely new
tribal membership roll,

There should be no problem with adopting
a previous Menominess roll as a base roll
if the membership provision of the Consti-
tution either adopts the same requirements
as the base roll or adopts new requirements
which result in persons not eligible to be
on the base roll becoming eligible to be on
the new roll. For example, the Constitution
membership requirements could be the same as
the base roll except that the base roll re-
quires one-eighth degree tribal blood. This
means that all persons on the base roll more
than satisfy one-eighth degree requirement,
and thus all that need be done is to add to
that base roll persons who have one-eighth
degree tribal blood and satisfy all other
requirements.

However, a problem will arise if a new
membership requirement is established by
the Constitution which could not be met by
many persons on the membership roll chosen
as a base roll. For example, suppose that
the roll prepared pursuant to the Menominee
Restoration Act were adopted as the base
roll, but a new membership requirement was
added which required a person to be a resi-
dent of the reservation in order to be a
tribal member. Many persons on the reser-
vation in order to be a tribal member.

Many persons on the Restoration Act roll
would not meet that requirement. If such

a problem arises, it would be advisable

not to adopt a previous roll as a base roll,
but rather it would be advisable to prepare
an entirely new roll. The reason is that
there may be legal problems in removing
persons from a tribal roll once that roll

is adopted.



ITII. EXAMPLES

MEMBERSHIP
Example 1 7
B | AﬁTICLE IT - MEMBERSHIP
SECTION 1. For the purpose of membership in this Band under
this Constitution, the following shall be included:

(a) All persons whose names appear on any official allotment
rolls of the Bad River Reservation.

(b) All children born to any member of the Bad River Band
who is a resident of the reservation at the time of the birth of
said children.

SEC. 2. The Tribal Council shall have power to promulgate
ordinances, subject to review by the Secretary of the Interior,
governing future membership and the acquisition or loss of member-
ship.

SEC. 3. The administration of the foregoing powers, and of
all by-laws and ordinances ‘affecting tribal membership, shall
be vested in a Membership Committee, to be appointed by the Tribal
Council independent of its own members. The acts of such com—
mittee shall be subject to review by the Tribal Council and the
action of such Council shall be final, except as otherwise here-
inafter provided.

SEC. 4. Adoption of a nonmember of the Band shall be made
by written application to the Membership Committee who shall make
recommendations to the Tribal Council. The decision of the Tribal
Council shall be subject to popular vote at the next annual election.

SEC. 5. Property rights>shall not be acquired or lost through
membership in this organization, except as provided herein.

Document 1

Examgle 2
ARTICLE II - MEMBERSHIP

SECTION 1. The membership of the Lac Courte Oreilles Band
of Lake Superior Chippewa Indians of Wisconsin shall consist of
the following persons:



(a) All persons of Lac Courte Oreilles Chippewa Indian
blood whose names appear on the official census roll of the Band
as of January 1, 1940, provided such persons are citizens of the
United States and are not enrolled with another tribe, band or
group of Indians. This roll shall be the basic membership roll.

(b) Any lineal descendant of a member born prior to the
effective date of this constitution, provided an application for
enrollment is filed with the Governing Board within two years of
the effective date of this constitution, and provided further,
that such person is not enrolled with another tribe, band or group
of Indians.

(c) Any person gaining membership after the effective date
of this constitution through ordinances enacted under Section 2 of
this Article.

SEC. 2. The Governing Board shall enact an ordinance within
one year from date of approval of this constitution subject to
approval of the Secretary of the Interior stating the criteria of
future membership and adoption of new members. Such ordinances
shall include the provision that only persons of 1/8 or more Lac
Courte Oreilles Indian blood be granted membership.

SEC. 3. Any person who has been rejected for enrollment as
a member of the Band shall have the right of appeal to the Secretary
of the Interior, whose decision shall be final.

SEC. 4. The Governing Board shall have the power to enact
ordinances governing loss of membership, such ordinance subject
to the approval of the Secretary of the Interior. The ordinance
shall include a provision for appeal of decisions to the Secretary
of the Interior.

Document 2

Example 3
ARTICLE II - MEMBERSHIP

SECTION 1. The membership of the Shakopee Mdewakanton Sioux
Community shall consist of:

(a) All persons of Mdewakanton Sioux. Indian blood, not
members of any other Indian tribe, band or group,
whose names appear on the 1969 census roll of
Mdewakanton Sioux residents of the Prior Lake Re-
servation, Minnesota, prepared specifically for the
purpose of organizing the Shakopee Mdewakanton Sioux
Community and approved by the Secretary of the In-
terior.



5t

{

(b) All children of at least one—-fourth {(L/4)
degree Mdewakanton Sioux Indian blood
born to an cnrolled member of the Shakopoee
Mdewakanton Sioux Community.

(c) All descendants of at least one-fourth (1/4)
degree Mdewakanton Sioux Indian blood who
can trace their Mdewakanton Sioux Indian
blood to the Mdewakanton Sioux Indians who
resided in Minnesota on May 20, 1886, Provided,
they apply for membership and are found qualified
by the governing body, and provided further,
they are not enrolled as members of some other
tribe or band of Indians.

SEC. 2. The governing body shall have power to pass reso-
lutions or ordinances, subject to the approval of the Secretary
of the Interior, governing future membership, adoptions and loss
of membership.
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Example 4
ARTICLE II - MEMBERSHIP

SECTION 1. The membership of the Minnesota Chippewa Tribe
shall consist of the following: -

(a) Basic Membership Roll. All persons of Minnesota
Chippewa Indian blood whose names appear on the annuity roll of
April 14, 1941, prepared pursuant to the Treaty with said Indians
as enacted by Congress in the Act of January 14, 1889 (25 Stat.
642) and Acts amendatory thereof, and as corrected by the Tribal
Executive Committee and ratified by the Tribal Delegates, which
roll shall be known as the basic membership roll of the Tribe.

(b) All children of Minnesota Chippewa Indian blood born
between April 14, 1941, the date of the annuity roll, and July 3,
1961, the date of approval of the membership ordinance by the
Area Director, to a parent or parents, either or both of whose

names appear on the basic membership roll, provided an application
for enrollment was filed with the Secretary of the Tribal Delegates
by July 4, 1962, one year after the date of approval of the ordinance
by the Area Director.

(c) All children of at least one quarter (1/4) degree
Minnesota Chippewa Indian blood born after July 3, 1961, to a
member, provided that an application for enrollment was or is
filed with the Secretary of the Tribal Delegates or the Tribal



Executive Committee within one year after the date of birth of
such children.

SEC. 2. No person born after July 3, 1961, shall be eligible
for enrollment if enrolled as a member of another tribe, or is not
an American citizen.

SEC. 3. Any person of Minnesota Chippewa Indian blcod who
meets the membership requirements of the Tribe, but who because of
an error has not been enrolled, may be admitted to membership in the
Minnesota Chippewa Tribe by adoption, if such adoption is approved
by the Tribal Executive Committee, and shall have full membership
privileges from the date the adoption is approved.

SEC. 4. Any person who has been rejected for enrollment as
a member of the Minnesota Chippewa Tribe shall have the right of
appeal within sixty days from the date of written notice of rejection
to the Secretary of the Interior from the decision of the Tribal
Executive Committee and the decision of the Secretary of the Interior
shall be final.

SEC. 5. Nothing contained in this article shall be construed
to deprive any descendant of a Minnesota Chippewa Indian of the right
to participate in any benefits derived from claims against the U.S.
Government when awards are made for an on behalf and for the benefit
of descendants of members of said Tribe.
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Example 5
ARTICLE III - MEMBERSHIP

SECTION 1. All persons of Indian blood whose names appear
on the census roll of April 1, 1934, of the Crandon Sub-Agency and
who were at the time of that roll residing or entitled to reside
on land bought in Michigan under the Act of June 30, 1913, and
all their descendants who are so residing or entitled to reside at
the time of the adoption of this Constitution are members of this
Community. Within 2 years after the adoption of this Constitution
the governing body of the Community may correct the above-mentioned
census roll, if necessary, with the approval of the Secretary of
the Interior.

SEC. 2. (a) Every child born to any member of the Community
provided such member as a resident of the reservation at the time
of birth of said child shall be a member of this Community.

(b) Every child both of whose parents are members of the
Community shall be a member of this Community.
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(c) Every child of one-half or more Indian blood to any
nonresident member of the Community shall be a member of this
Community.

SEC. 3. The members of this Community may by a majority
vote adopt as a member of the Community any person of Indian
blood related by marriage or descent to the members of the Com~
munity who will assist the Community in the fulfillment of its
purposes and also any other pérson whose adoption is approved by
the Secretary of the Interior.
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Example 6
ARTICLE IT -~ MEMBERSHIP

SECTION 1. Membership of the Rosebud Sioux Tribe shall
consist as follows:

(a) All persons of Indian blood, including persons born
since December 31, 1920, whose names appear on the official cen-
sus roll of the tribe as of April 1, 1935.

(b) All persons born after April 1, 1935, and prior to
the effective date of this amendment, to any member of the Rose~
bud Sioux Tribe who was a resident of the reservation at the time
of the birth of said persons. [Amendment No. V, effective May 2,
1966.]

(c) All children of one-~fourth or more Rosebud Sioux
Indian blood born after the effective date of this amendment to a
member -of the tribe, regardless of the residence of the parent,
[Amendment No. V, effective May 2, 1966.]

SEC. 2. The Tribal Council shall have power to promulgate
ordinances, subject to review by the Secretary of the Interior,
covering future membership and the adoption of new members.

Document 20.

ExamEle 7
ARTICLE II -~ MEMBERSHIP

SECTION 1. All persons of Indian blood whose names appear
on the official census roll of the Lac du Flambeau Reservation as



of January 1, 1936, shall be members of the Tribe, provided, that
the Tribal Council shall have power to revise said roll, with the
approval of the Secretary of the Interior, at any time within
amended seventeen years from the approval of this Constitution.

SEC. 2. (a) Any child, one-fourth (1/4) or more Indian
blood born to any member of the Tribe who at the birth of such
child resided on the reservation shall be entitled of +his Con-
stitution.

(b) Any child of one-half (1/2) or more Indian blood born
to any member shall be entitled to membership regardless of his
parents' residence.

(c) Any person of Indian blood who is a descendant of any
member may be admitted to membership by a majority vote of the
Tribal Council. ‘

(d) Any person of Indian blood married to a member may be
admitted to membership by a three-fourth (3/4) vote of the Tribal
Council.

(e) Any person adopted into membership must be a permanent
resident of the reservation and not a member of any other Indian
tribe.

(f) Applications for membership shall be submitted by the
applicant or his parent or guardian to a Committee on Membership,
which shall pass upon them and present them to the Tribal Council
for final action.

SEC. 3. Vested property rights shall not be acqguired or
lost through membership in this organization except as provided
herein.

Document 3

Example 8
ARTICLE II - MEMBERSHIP

SECTION 1. Tribal members having the right to share in
any per capita distribution of Tribal monies shall be: Those
persons of Blackfeet Indian blood whose names appear on the of-
ficial membership roll of the Blackfeet Tribe:; and all persons
having one-fourth (1/4) degree or more of Blackfeet Indian blood
born to any blood member of the Blackfeet Indian Tribe after that
date.
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SECTION 2. Persons of less than one-fourth (1/4) degree
of Blackfeet Indian blood born tO any member of the Blackfeet
Tribe, shall be Tribal members and shall have all the rights of

monieées.

SECTION 3. Separate rolls shall be kept of both classes
of membership. ‘

SECTION 4. The Big Council shall make laws regulating
membership according to this article, subject to review by the
Blackfeet Judicial System.

—0OR-—

(Choice 2 - left as ig)

SECTION 1. Members of the Blackfeet Tribe shall consist
of all persons of Blackfeet Indian blood whose names appear on

the official membership roll of the Blackfeet Tribe. Aa1l1l children

having one-fourth (1/4) degree of Blackfeet Indian blood or more
shall be eligible for enrollment in the Blackfeet Tribe.

SECTION 2. The Big Council shall make laws regulating
membership according to this article, subject to review by the
Blackfeet Tribal Court.
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BUSINESS MANAGEMENT OF TRIBAL ASSETS

I. CONSIDERATIONS

A. What Are Tribal. Assets?

After approval by Congress of the Menominee Transfer
Plan, all real property of MEI was transferred to the United
States in trust for the Menominee Tribe. See, narrative part
of Transfer Plan at p.A-39. 1In addition, all personal property
of MEI was transferred to the Tribe. See, narrative at p.A-39.
A tribal business, Menominee Enterprises, was established by the
Menominee Restoration Committee and delegated the power and
authority to manage and operate the real and personal property
transferred to the Tribe. See, Management Plan of Menocminee
Enterprises, a part of the Transfer Plan.

Present tribal assets thus include (1) all real and
personal property formerly owned by MEI; (2) the tribal busi-
ness, i.e., Menominee Enterprises (see especially section 13
of the Management Plan of Menominee Enterprises at pp.28-29);
and (3) any profits which may be distributed to the Tribe for
its use in accordance with the provisions of the Management
Plan for Menominee Enterprises. See, Management Plan for Me-
nominee Enterprises, section 10b, pp.25-26.

B. The Present Arrangement For The Management Of Tribal Assets.

The Plan for transfer of all of the assets of Menominee

Enterprises, Inc., a Wisconsin Corporation, pursuant to sections

6(a) and 6(b) of the Menominee Restoration Act (hereafter referred
to as the "Transfer Plan") was approved by Congress in March of 1975.
The Transfer Plan included among other documents, the "Trust and
Management Agreement between the Menominee Indian Tribe of Wisconsin
and the Secretary of the Interior of the United States" (hereafter
referred to as the "Agreement"), and the "Management Plan of Me-
nominee Enterprises, a Tribal Enterprise of the Menominee Indian
Tribe of Wisconsin" (hereafter referred to as the "Plan"). The

~Agreement and the Plan together established the present arrangement

for the management of the tribal assets. This arrangement, with
its main features, is diagramed for your reference and attached as
Attachment A at the end of this discussion on this article.

The present arrangement for the management of tribal assets
is scheduled to continue until six (6) months after the tribal
council takes office. This is because the Agreement and the Plan
are each scheduled to expire six (6) months after the tribal council
takes office. However, the tribal council, under both the Agreement
and the Plan, is given the right to reaffirm both of those documents.
If both are reaffirmed, the Agreement and the Plan will continue in



effect and, consequently, the present arrangement for the management
of tribal assets will continue in effect.

The two basic questions for you to consider in contemplating
the substance of this article are first, do you think that the
management of tribal assets is so important that the constitution
should establish basic checks and guidelines for the exercise of
the tribal council's power to manage tribal assets? Second, if
you think there should be such constitutional checks and guide-
lines on the tribal council's power to manage, then you should con-
sider this question: In reviewing the basic principles of the
Agreement and the Plan which underlie the present arrangement for
the management of tribal assets, do you think these principles
provide sufficient checks and guidelines and, therefore, should be
incorporated into this constitutional article?

In summary, in considering the substance of this article,
you should consider this question: Do you think the present
arrangement for the management of tribal assets, established
by the Agreement and the Plan, should be incorporated into this
constitutional article?

If you decide to adopt the present management arrangement
into the constitution, this article will incorporate the basic
principles underlying the arrangement. The article could also
impose a duty on the tribal council to implement those principles
by entering into an agreement with the United States to define spe-
cifically its role in the management, and by establishing the
principle business area of the Tribe by written plan or charter.

In light of such duties, the tribal council should find it logical
to reaffirm the present Agreement and Plan.

The next sections of this discussion will set forth the basic

principles of the Agreement and Plan for your consideration.

C. Basic Principles In The Trust And Management Agreement Which
Could Be Incorporated Into The Constitution.

The Trust and Management Agreement (hereafter referred to as
the "Agreement") was entered into by the Menominee Restoration Com-
mittee (hereafter referred to as "MRC") on behalf of the Tribe and
the Secretary of the Interior on behalf of the United States. The
Agreement essentially accomplishes two general purposes: (1) It
limits and defines the scope of the management power and authority
of the MRC (and the tribal council), and (2) it limits and defines
the scope of the power and responsibility of the Secretary to super-
vise the management decisions of the MRC (and the tribal council).

Generally, the Agreement impliedly acknowledges that the
Tribe has the inherent general power to manage, operate and control
tribal assets. Accordingly, the Tribe has the power to create a
tribal business (or businesses) to manage the assets on behalf
of the Tribe. (See Agreement, section 8, pP.5). The article of the
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constitution which authorizes the tribal council to exercise all
powers of the Tribe except as limited by the constitution, will
Operate to grant these powers to the tribal council.

The following are basic principles established in the Agree-
ment which in effect limit and define the power of the MRC (and the
tribal council once it takes office) to manage the tribal assets.
If these principles are adopted into the tribal constitution, it
would be reasonable and logical for the tribal council to reaffirm
the Agreement.

1. Basic Management Policy.

Maximum self-determination of the Menominee people, that is,
the assurance of federal protection, not federal domination, is
acknowledged to be the policy behind the provisions of the Agreement.
(See section 4, p.3). This statement, in effect, establishes the
general policy to be followed in determining specifically what scope
of involvement is and should be demanded of the United States in the
management of the tribal assets. Such a policy could be incorporated
into the constitution as a guideline for the tribal council in nego-
tiating future agreements (or reaffirming the present one, with United
States concerning the management of tribal assets. -

2. Management of Tribal Forest Land.

The tribal forest land must be managed on a sustained yield
basis according to a written plan. The tribal council can adopt or
revise the plan, but the Secretary has the right to approve any ne
plan or revision. (See Agreement, section 6, p.4). ’

3. Alienation or Encumbrance of Tribal Land.
(See Agreement, section 7, p.5).

a. Tribal land may be exchanged for land
of equal value or right-of-ways nay
be granted over tribal land, but only
with the consent of the Secretary and
with the approval of the Tribe, given
pursuant to the tribal constitution
and bylaws.

b. ©No other tribal land or interests therein
may be sold; mortgaged (an exception is
that lands acquired by the Tribe in the
future may be mortgaged); or otherwise
transferred, without the consent of the
Tribe, given pursuant to the terms of
the tribal constitution and bylaws, of
the Secretary and of both Houses of the
United States Congress. [This limitation
on the Tribal Council's power over +tribal




lands could be inserted as the first
section of a general article on control
£ of tribal lands or it could be an article
L. in itself, or it could be a provision in
the article defining the general powers
of the Tribal Council.]

c. The MRC may lease or otherwise encumber
tribal land for the use of non-tribal
members, but not for longer than 25
years; however, options to renew are
permitted for not more than 25 years.
This authority is not made subject to
the consent of the Tribe, although cer-
tainly such a requirement could be
included in the constitution, or the
Congress, as above, but it is made sub-
ject to the consent of the Secretary
pursuant to regulations. [This aspect
of the Tribal Council's control of tri-
bal land is discussed in Tab 14 of this
Handbook entitled Use of Tribal Lands
By Tribal Members and Non-Members. ]

d. Tribal lands may be made available to
tribal members for residential, agri-
cultural, or commercial purposes under
such terms and conditions as are set

eﬁk forth in the tribal constitution and
bylaws. This authority is thus subject
to limitations.in the constitution and
also it is subject to the consent of the
Secretary pursuant to regulations. It
1s not subject to the consent of Congress.
[This aspect of the Tribal Council's
control of tribal land is discussed
in Tab 14 of this Handbook entitled
Use of Tribal Lands By Tribal Members
and Non-Members. ]

e. It is acknowledged that the Tribe is
not precluded from taxing tribal assets
or other assets physically within the
Tribe's jurisdiction. (See Agreement,
section 10, p.6). '

D. Basic Principles In the Trust and Management Agreement Which
Are Not Proper Subjects of the Constitution But Which Argue
In Favor of A Reaffirmation of the Trust and Management Agree-
ment.

The tribal constitution is a document by means of which the
@% tribal members authorize the governing body to exercise tribal powers
: and impose various limitations on the exercise of those powers. The



"a\

P

i

-

tribal constitution, once adopted, is binding on the tribal members
and the tribal council, but not on the federal government which is
& separate sovereign created under a separate constitution. Tra-
ditionally, tribes and the United States have dealt with each other
by way of agreement. Thus, in the Trust and Management Agreement,
the Tribe and the United States agreed that each would abide by
certain principles in the management of the tribal assets, the
authority of the United States over the assets being derived from
its trust responsibility.

The tribal constitution can apply means of these same principle
to the tribal council's power to manage the tribal assets, thus, con-
tinuing to bind the Tribe and the tribal council to the principles
even though the Agreement may expire. But the tribal constitution
has no binding authority over the United States as to the principles
of the Agreement. If the Tribe wishes the United States to be bound
by the principles in the Agreement, the Tribe must reaffirm the
Agreement or enter into a new agreement encompassing the principles
it wishes the Secretary to abide by. This constitutional article
could impose a duty upon the tribal council to enter into an agree-
ment with the Secretary setting forth the basic principles of that
agreement.

The following are the basic principles of the Agreement
which define and limit the scope of the supervisory powers of the
Secretary, and which argue in favor of a reaffirmation of the Agree-
ment, and also in favor of imposing a constitutional duty in the
tribal council to establish by agreement with the Secretary these
same basic principles.

1. The Secretary of the Interior agrees that he has only
those powers and responsibilities over the tribal assets and the
management of the tribal assets as are specifically set forth in
the Agreement and those which are commensurate with his duty as
trustee to see that the tribal assets are not wasted. (See Agreement,
sections 8 and 9, pp.5-6, and narrative, p.23). He thus also agrees
that the general power to manage, operate and control tribal assets
is vested in the Tribe and its governing body and in such businesses
as the governing body may create and delegate the power to manage
the tribal assets. (See Agreement, section 8, p.5).

2. The Secretary agrees to assume the duty of providing
business advice and assistance to the Tribe, on request of the
Tribe. (See Agreement, section 9, p.6).

3. The Secretary acknowledges the Tribe's right to tax
all assets within its jurisdiction, including tribal assets held -
in trust. (See Agreement, section 10, p.6). '

4. The United States agrees to indemnify affected parties,
including the Tribe and, its officers, from any court awarded
damages that might result from the land transfer. (See Agreement,
section 11, p.6). :
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E. Basic Principles In the Management Plan of Menominee Enterprises
Which Could Be Incorporated Into the Constitution.

Pursuant to its authority to manage, operate and control
the tribal assets on behalf of the Tribe, the MRC established a
tribal business, Menominee Enterprise (hereafter referred to as
"ME") which is authorized to act on behalf of the Tribe, in managing
and operating the tribal mill, the tribal forest land, the enter-
prise personal property, and such additional assets as are ob-
tained by ME.

The document which created ME is entitled "Management Plan
of Menominee Enterprises, a tribal enterprise of the Menominee
Indian Tribe of Wisconsin" (hereafter referred to as the "Plan™).
The Plan sets forth the powers, obligations, and responsibilities
of the tribal business. (See Plan, section 2, p.2).

Like the Trust and Management Agreement, the Plan will
remain effective for six months after the date on which the tribal
council takes office. However, the tribal council is granted the
unilateral right to reaffirm the Plan, by duly adopted resolution,
on behalf of the Tribe. If the tribal council reaffirms the Plan,
it will remain effective and the tribal council will be substituted

for the MRC insofar as the Plan is concerned. (See Plan, section 144
p'29) .

This constitutional article could impose a duty upon the triba’
council to establish by written plan the principle business arm of the
Tribe based upon stated principles as set forth in the article. The
following are basic principles established in the Plan which could
be adopted into this article of the tribal constitution. If the
principles were adopted into the tribal constitution, it would be
reasonable and logical for the tribal council to reaffirm the Plan
since it is based on those principles.

1. The Scope of ME's Authority Over the Tribal
Property It Manages and Operates.

a. The Plan establishes ME as the principle
business arm of the Tribe vested with all
powers necessary to manage and operate
the subject property in order to properly
conduct the Tribe's business operations.
(See Plan, section 4, p.4). The subject
property, i.e., the property subject to
ME management, includes the tribal mill,
the tribal forest land, the enterprise
personal property, and such additional
assets as are obtained by the tribal
enterprise. (See Plan, section 1k, p.2).

b. Although not expressly stated in the Plan,
one basic principle fairly inferred from
the Plan is that the MRC (or the tribal



council) has no authority over the imple-
mentation of the Plan, i.e., the operation
of ME, except as is specifically set forth
in the Plan. (See especially sections 2,
3, 4, 5, 6, 12, and 13). Thus, the in-
tention of the Plan is to retain ultimate
control over the tribal business in the
governing body of the Tribe by retaining
in it the power to terminate the Plan as
well as other key powers, also to provide
sufficient safeguards such that the daily
operation of the tribal business is in-
sulated from political pressures which in-
herently motivate the governing body of
the Tribe. The tribal business can then
make decisions based on good business
sense rather than on good political sense.
Experience shows that the two senses do
not necessarily lead to the same decision.

ME has no interest in any tribal real
property, except the right to manage

the property as set forth in the Plan.

No tribal real property can be an asset

of ME for any purpose. (See Plan, section
8c, p.23).

No tribal property other than the specific
propéerty expressly made subject to ME
management is subject to the powers of

ME. (See Plan, section 3, p.3).

The Tribe retains its right and power to
exercise all proper governmental and
sovereign functions over the property
managed by ME. (See Plan, section 3, p.3).

The provisions of the Plan are subject to

all the provisions of the Trust and Management
Agreement and of the tribal constitution.
Thus, if the Plan provisions conflict with

the provisions of either the Agreement or

the constitution, the conflicting provisions
in the Plan are void. (See Plan, section 3,
pPp.3-4).

ME is authorized "to pledge, mortgage, and
otherwise encumber ...asets of the tribe -

under such terms and conditions as are set
forth in the tribal constitution and by-laws."
(See section 4k, p.5) VYou will recall in this
regard that section 7 of the Trust and Manage-
ment Agreement, p.5, provides that tribal land
Oor interests therein may not be sold, mortgaged,
alienated; or otherwise transferred without



the consent of the Tribe, given pursuant to the
terms of the tribal constitution and bylaws,
the Secretary, and Congress.

ME's authorization also appears to include
the power to lease tribal lands for business
related purposes. Insofar as leases or other
encumbrances involving non-Indians is concerned,
section 7 of the Agreement states that those
may not be granted for longer than 25 years,
with a 25 year option to renew, and the Secretary
must approve the arrangement.

Moreover, ME's authorization is broad enough
to include the power to authorize tribal members
to use tribal forest lands and other tribal
lands subject to its authority, as well ME's own
lands, for business related purposes. However,
section 7 of the Agreement states that the con-
stitution shall set forth the terms and con-
ditions of such use. ME has no power to authorize
tribal members or non-tribal members to
use tribal non-forest lands; MRC or the
tribal council, would have that authority
subject to the terms and conditions in the
tribal constitution.

The Plan authorizes ME to acquire and own
real property in its own name and not the
Tribe's. (See Plan, section 41, p.6; and
section 8, p.23). As to this real property
acquired by ME, the Tribe has waived certain
federal protections afforded other tribal
real property. See section 4j, p.5; and
section 11, p.26. The reason for such spe-
cific waives of immunity is to enable ME
easily to pledge its real property as se-
curity for loans, for contract performance,
and for other business ventures. You will
recall that it is extremely difficult for
ME to sell, mortgage, or otherwise transfer
tribal real property or interests in tribal
real property because of section 7 of the
Agreement which requires the consent of the
Tribe, the Secretary and the Congress. This
topic is discussed in more detail in part
‘below. ME has the power to sell its
own lands if "reasonably necessary (i) to
implement the powers enumerated [in section
da-s, pp.5-6] or (ii) to further the business
needs of the Tribe." (See Plan, section 4t,
p-6).

ME must manage all forest land on a sustained
vield basis according to the Forest Management
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Plan: Menominee Enterprises, Inc., 1968-1982
(1973 Revision) and according to section 6 of
the Trust and Management Agreement. (See Plan,
section 9, p.24).

2. The Tribe Waives As To ME Its Sovereign Immunity
From Suit and the Tribe Authorizes ME To Pledge
Any Real Property Which ME Acquires In Its Own
Name As Security For Its Performance of Agreements.

For the purpose of enabling ME to enter into business
agreements with other parties either to secure loans or to provide
services or products, it is necessary (1) that ME be able to pledge
assets as security for debts, and (2) that the other parties be
assured that they can enforce ME's pledge of assets, or enforce
ME's pledge to provide services or products in a court of law.

The Tribe, its officers and its assets, including real property
are, under federal law, immune from suit because of the Tribe's status
as a sovereign government. In addition, the tribal governing body
and ME, under section 4k, p.5 of the Plan, are not able to pledge the
Tribe's real property without the consent of the tribal members, ob-
tained in accordance with the tribal constitution, and the consent
of the Secretary and Congress as well. (See section 7 of the Trust
and Management Agreement.) Thus, ME as an arm of the tribal governmen
is subject to the same immunities and limitations as the Tribe and
the tribal governing body, unless specifically excepted by the Tribe
and in accordance with the Trust and Management Agreement.

Therefore, to enable ME to enter into business agreements with
Oother parties as discussed above, the Plan provides the following
exemptions for ME from tribal immunity and limitations on tribal power
to pledge and transfer interests in real property:

a. The Tribe consents to allowing ME, by specific written
agreement with any party, to sue and be sued in its capacity as
a tribal enterprise, upon any contract, claim, or obligation
arising out of its authorized activities; and the Tribe further
authorizes ME to agree, by specific written agreement, to waive
any immunity from suit it might otherwise have. (See Plan, section
11, p.26).

b. Under section 11, p.26, ME is authorized to pledge, mortgag
or otherwise encumber its own assets including real property, acquired
under authority of section 41, p.6, as security for debts. Of course,
ME's assets do not include tribal forest land or any other tribal land

Finally, the Plan expressly states that, except as speci-
fically provided above, (1) the Plan does not operate as a partial
or total waiver of the Tribe's sovereign immunity, (2) it does
not waive or limit the sovereign and governmental powers of the
Tribe over ME, and (3) it does not waive the exemption and im-
munities from taxation to which ME is entitled, and to which the



Tribe, its members and its business are entitled by law. (See Plan,
section 11, p.27, and the Trust and Management Agreement, section 10;
see also Plan, section 3, p.3).

Authority and Rights of the Tribal Governing
Body, of the Board of Directors of ME, and of
Tribal Members.

Authority and rights of the tribal governing
body.

(1) Authority to formulate the plan for the
operation of the principle business arm
of the Tribe. That is, to determine the
rights and powers of the board of directors
and of the tribal members. (See section 3
of Trust and Management Agreement, and
section 2 of the Plan).

(2) Authority to recall members of the
board of directors by affirmative
vote of 6 members of MRC. (See Plan,
section 5m(2), p.1l5).

(3) Authority to represent the Tribe in
consulting with the ME board in its
annual determination of what share
of ME's excess profits should be
retained by ME and what share should
be paid to the Tribe. (See Plan,
section 10b(3), pp.25-26). And the
corresponding right to receive the
tribal share on behalf of the Tribe
and to determine whether the tribal
share shall be utilized for tribal
operations, distributed to tribal
members, or divided and used for both
purposes."”" (See Plan, section 10b(4),
p-26).

(4) Authority to amend or repeal any action
of the board of directors (taken pur-
suant to section 1l2(a) of the Plan) to
amend sections 5, 6, 7, or l4(a); but
a 2/3 vote of the MRC is required. (See
PLan, section 12a, p.27). And the
authority to make amendments to any
provisions of the Plan by a 2/3 vote.
(See Plan, section 12b, p.28).

(5) Unilateral authority to terminate the
Plan by at least 2/3 vote of the MRC.
If the Plan is thus properly terminated,
the MRC (or the tribal council) has the
right to assume control over all assets
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and liabilities of ME from the board of
directors and to have all books and re-
cords of ME delivered to the MRC (or
tribal council). (See Plan, section 13,
pp.28-29).

b. Authority and rights of the Board of Directors.

(1) Authority to vote themselves a reasonable
compensation for services. (See Plan,
section 5h, p.1l1l).

(2) Authority to be subject to recall only on
grounds of dishonesty, incompetence,
nonparticipation in board matters,
or other conduct seriously deter-
minated to the interests of the Tribe
or of the tribal enterprise. (See
Plan, section 5m, p.14).

(3} If recall proceedings are instituted
by tribal governing body, the right to
be adequately notified of charges and
hearing-meeting and to be heard at the
hearing-meeting. (See Plan, section
5m(2), p.15).

(4) Authority to elect and remove officers
from among members of the board, and to
£ill vacancies in office. (See Plan,
section 7, pp.18-19).

(5) Authority to f£ill vacancies in board of
directors membership by appointment
until the next election. (See Plan,
section 5b, p.7).

(6) Authority to determine, in accordance
with formula established in section
10b(1) and (2), p.25 of the Plan, the
amount of excess ME profits to be re-
tained by ME ("retained share"), and
the amount to be paid over to the tribal
governing body ("tribal share").

(7) Authority to amend only sections 5, 6,
7, and 14 (a) of the Plan, but the amend-
ments cannot be inconsistent with other
sections of the Plan. (See section 12a,
p.27). And the right to be overturned
in such action only by a vote of 6 of
the 9 members of the MRC, i.e., a
2/3 vote. Section 5 concerns the in-
ternal rules and regulations of the
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board of directors, and significantly,
includes the procedure by which members
of the board may be recalled. Section 6
concerns business meetings and voting at
such meetings. Section 7 concerns the
officers of the board of directors. And
section 14 (a) concerns the location of
ME's principal place of business.

Right to be notified of any proposed
action of the MRC (or tribal council)
to terminate the Plan, such notice to be
given in the notice of the meeting at
which it will be considered. And the

right to "be given a full opportunity

to be heard at the meeting at which the
action is proposed."” (See Plan, section
13, p.28).

c. Rights of the tribal members.

(1)

(2)

(3)

(4)

(5)

(6)

All directors of ME must be tribal
members. (See Plan, section 5b, p.8).

Right to recall members of the board
of directors of ME in accordance with
procedures set forth in section 5m(l),
p-5 of the Plan.

Right to have an annual business meeting
of tribal members held to receive report
on business operations to elect directors,
and to transact other business. (See Plan,
section 6a, p.l6).

Right to petition for a special business
meeting. (See section 6b, p.l1l6).

Right to be notified in writing by mail
of meetings. (See section 6d, p.l1l2).

If eligible voter of tribe, right to
vote for board of directors and other
matters submitted to vote at regular
and special business meetings. Write-
in voting and absentee voting is per-
mitted, but not voting by proxy, or
cumulative voting. (See section 6e,
p.18).

Right to have 125 eligible tribal voters
at business meetings before business can
be conducted. (See section 6f, p.18).
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C. Do you think this article should impose a duty on the
tribal council to establish by a written plan the principle business
arm of the Tribe to manage the tribal assets?

D. Are there any principles you think should be modified?

E. Are there any principles you think are omitted and should
be included?

F. If you decide to adopt, without significant change, the
present management arrangement, it will be necessary to decide
specific questions called for by various provisions of the Agree-
ment and Plan as follows:

1. Section 4k, pp.5-6 of the Plan calls for
the constitution to establish the terms
and conditions under which ME can pledge,
mortgage, and otherwise encumber tribal
assets. What should these "terms and
conditions be?

2. Section 7, p.5, of the Agreement calls
for the constitution to establish the
manner in which tribal consent can be
obtained for the sale, mortgage, alien-
ation or other transfer of tribal land
Oor interests in land. What should be
the procedure for obtaining "tribal con-
sent" to alienate or mortgage land?

3. Section 14, pp.7-8, of the Agreement,
calls for the constitution to establish
the manner in which the Trust and Manage-
ment Agreement may be amended (it must be
written). What should be the procedure
for obtaining the agreement of the Tribe
to amend the Trust and Management Agreement?



(8) Right to have candidates for board named
in a nominating petition signed by at least
75 eligible tribal voters and filed 20
days before the election. (See section
5b, p.8).

(9) Right to have the ME's profits determined
for each fiscal year in accordance with
the formula established in section 10b (1)
and (2) of the Plan, in order to ascertain
"excess profits" which are subject to an
equitable division between the Tribe, i.e.,
"tribal share", and ME, i.e., "retained
share." (See section 10b(3), p.25). And
the related right to participate in any
distribution to tribal members of the
tribal share of ME profits, if the tribal
governing body decides to distribute all
or part of the tribal share to members.

The tribal governing body in deciding

how to distribute the tribal share must
"use its best judgment and shall carefully
consider both the need for effective tribal
operations and the individual financial
needs of tribal members." (See section
10b(4), p.26).

4, Involvement Of The United States.

The United States government has no authority in regard
to the operation of the Plan, except as specifically provided in
the Trust and Management Agreement. Section 9 of the Trust and
Management Agreement in which the Secretary assumes the duty to
provide expert business assistance to the Tribe on its request is
specifically applied to ME. The Secretary will fulfill this duty
in a manner consistent with his trust responsibility to the Tribe
and its members. (See section l4e, p.30).

II. QUESTIONS

A. Which of the aforementioned basic principles established
in the Trust and Management Agreement and in the Management Plan
of MEI do you think should be included in the Constitution, or to
phrase it another way, do you think the present arrangement for the
management of tribal assets, as established by the Trust and Manage-
ment Agreement and by the Management Plan of Me, should be adopted
into the Constitution?

B. Do you think this article should impose a duty on the
tribal council to enter into an agreement with the United States
establishing in specific terms the role of the United States in the
management of the tribal assets?



III. EXAMPLES

LAND

Examgle 1
ARTICLE VII - LAND

All lands of the Kaibab Reservation and all lands which
may hereafter be acquired by the Kaibab Band of Paiute Indians
or by the United States in trust for the Kaibab Band of Paiute
Indians, shall be held as tribal land and no part of such land
shall be mortgaged or sold. Tribal land shall not be allotted
to individual Indians, but may be assigned to members of the
Tribe, or leased, or otherwise used by the Band in accordance
with such ordinances and resolutions as may be adopted by the
Tribal Council.

Document 30

Example 2

ARTICLE VII ~ LAND ASSIGNMENT AND LAND LEASING

, SECTION 1. Obtaining Use of Land. When any qualified
member of the Pueblo of Laguna desires a piece of unoccupied
Pueblo land, he shall select his land and make his application

to the mayordomo of the village, who shall take the matter up
with the village officer who in turn shall discuss the matter
with the Council. If the application is approved by the Council
the officer and the mayordomo shall stake out the boundaries for
the applicant and shall give him a written assignment describing
the land and stating the terms or conditions on which it is assign-
ed. A copy of such assignment shall be retained for the Pueblo
records. Assignments may be made conditional on the assignee's
making certain improvements within a stated period or on other
conditions. The assignee shall then have three years within
which to improve and make use of his assignment. Upon failure

to improve or make use of the assignment within the three~year
period following the approval thereof, or upon failure to make
use of the assignment for any period of three successive years,
the Council may dispossess the applicant. The Council may other-
wise dispossess the applicant in accordance with, or for, vio-
lation of this Constitution or the laws of the Pueblo, or for
violation of conditions. If at any time an assignment has been
abandoned, it may be cancelled by the Council. The Council shall
have the duty to provide a system for the recording of all land

assignments, and shall have power to regulate the granting of such
assignments. :

SECTION 2. Qualifications. The Council shall be the sole
judge of the qualifications of any member to receive the use of
any Pueblo lands, and to continue in possession of such lands.
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SECTION 3. Acreage Limitations. No member shall be en-
titled to hold an assignment or assignments of the Pueblo lands
in excess of an acreage limitation fixed by the Council.

SECTION 4. Eminent Domain. When in the public interest,
and upon payment of just compensation for the improvements placed
thereon, the Council shall have the authority to dispossess any
member from his assignment, or a portion thereof. 1In the event
of disagreement between the member and the Council as to the
value of the improvements, the matter shall be decided finally
by the Pueblo Court.

SECTION 5. Full Possession. The right of full possession
shall be guaranteed to any member of the Pueblo holding lands the
use of which has been assigned to him by the officers for culti-
vation or other purpose.. The Council shall have power to regu-
late, limit or prohibit the transfer, during lifetime or on death,
and the renting or leasing of assigned lands. No member holding
said lands shall rent or lease same to any person not a member of
the Pueblo without first getting authority from the Council. 1In
no event shall any member be authorized to lease or rent the use
of his land to a person not a member of the Pueblo if any member
of the Pueblo needs such land. The Council shall be the judge of
whether any member of the Pueblo needs such land. No assignments
shall be cancelled or terminated except under provisions of Section
4 of this Article or for cause and upon payment of just compen-
sation of any improvements made on the land.

SECTION 6. Non-Indians. Non-Indians shall not be entitled
to receive any Pueblo benefits and shall not be permitted to
hold assignments of land or the use thereof, except as prov1ded
in Section 7 of this Article and except that the surviving non-
Indian spouse of a member may continue to live on the land
assigned to the member under terms and conditions prescribed by
the Council.

SECTION 7. Leases. No lease of land shall be given to any
company, or corporation or to any non-member of the Laguna Pueblo
who wishes to do business of any nature except by the decisions of .
the Pueblo Council assembled for the purpose. Then the Council
shall have the power to execute such lease, and there must be a
written agreement signed by the Governor, two members of the
Council and the lessee, otherwise, such lease shall be null and
void.

SECTION 8. Minerals. All minerals, in, on or under any
lands under the jurisdiction of the Pueblo are and shall continue
to remain the property of the Pueblo of Laguna and not of the per-
son having the right to use or hold the surface of the land in,
on or under which such minerals may exist or be found. The Coun-
cil shall have the power to authorize removal of any such minerals
with the approval of the Secretary of the Interior so long as his
approval is required by law. All proceeds derived from the re-
moval of any minerals shall be placed in the general Pueblo treas-
ury to be expended as authorized by this revised Constitution. Any



mining lease shall provide that the lessee shall compensate the
Pueblo for any injury to the improvement or occupancy of any
lands assigned to individuals under this Article caused by the
use of the surface by the lessee. Compensation so received shall
be paid over to such individual so injured.

Document 29.

Example 3
ARTICLE VIII - LAND

[Former Sections 1, 2, 3 and 4 repealed by Amendment No.
IIT effective June 19, 1962.]

SECTION 1. 1In any assignment of tribal lands, preference
shall be given to heads of families which are entirely landless.
Assignments under this section shall be known as "home assign-
ments” and shall be granted for the purpose of giving opportunity
to homeless Indians for establishing a home. Any assignment
under this provision shall not exceed ten (10) acres in area.

SECTION 2. If any person holding a "home assignment" of
land shall for a period of six months fail to use the land so
assigned or shall use the land for any unlawful purpose, his
assignment may be cancelled by the tribal council after due notice
and opportunity to be heard. Such land may then be available for
reassignment. ' o

Upon the death of any Indian holding a "home assignment”
his heirs or other individuals designated by him by will or
written request shall have preference in the reassignment of the
land, provided such persons are eligible to receive a "home
assignment."

SECTION 3. Any member of the Rosebud Tribe who owns an
allotment of land or any share in heirship land or any deeded
land, may, with the approval of the Secretary of the Interior,
voluntarily transfer his interest in such land, including or
excluding mineral rights therein, to the tribe and receive there-
for an assignment in the same land or other land of equal value
or he may receive a proportionate share in a unit of grazing
land.

Assignments made under this section shall be known as
"exchange assignments."

SECTION 4. A member receiving an "exchange assignment™
shall receive the right to lease such assigned lands or interests
under the same terms as governing the leasing of allotments.



SECTION 5. Upon the death of a holder of an "exchange
assignment", such lands shall be reassigned by the tribal council
to his heirs or devisees, subject to the following conditions:

(a) Such lands may not be reassigned to any heir or devi-
see who is not a member of the Rosebud Tribe, except that a life
assignment may be made to the surviving spouse or child of the
holder of such assignment.

. (b) Such lands may not be reassigned to any heir or devi-
see who already holds more than 1920 acres of land on the reser-
vation. [Amendment No. IV, effective June 19, 1962.]

(c) Such lands may not be subdivided into units too small
for practical use. No area of grazing land shall be subdivided
into units smaller than one hundred sixty (160) acres. No area
of agricultural land shall be subdivided into smaller units than
two and one-half (2-1/2) acres. When interests in assignments
shall involve smaller areas than the amounts herein set out, the
tribal council may issue to such heir or devisee a proportionate
share in other grazing units or other interests in land of equal
value.

(d) If there are no eligible heirs or devisees of the
decedent, the land shall be eligible for reassignment the same as
other tribal lands.

SECTION 6. Improvements of any character made upon assigned
land may be willed and inherited by members of the Rosebud Tribe.
When improvements are made possible of fair division, the tribal
council shall dispose of them under such regulations as it may
provide. No permanent improvements may be removed from any tribal
or assigned land without the consent of the tribal council.

SECTION 7. No member of the Rosebud Tribe may use or occu-
Py tribal land except under assignment or lease.

SECTION 8. Unassigned land shall be managed by the tribal
council for the benefit of the members of the entire tribe.

SECTION 9. Tribal funds may be used, with the consent of
the Secretary of the Interior, to acquire land for the Rosebud
Tribe.

SECTION 10. Applications for assignments of lands shall
be made in writing. Such applications shall be submitted to the
council at regular or special sessions. The application will be
placed in the hands of a proper committee who will call the matter
up for action at the next regular meeting of the council. Any
member of the tribe may object in writing, to a proposed assign-
ment. In the event of objection, the chairman of the council shall
set a date for a hearing, advising both the applicant and the ob-
jector. The action of the council shall be final.

The secretary of the council shall furnish the superinten-
dent or other officer in charge of the agency a complete record
of all action taken by the council on applications for assignment



of land, and a complete record of assignments shall be kept in
the agency office and shall be open for inspection by members of
the tribe.

The council shall draw up one or more forms for standard
and exchange assignments, which shall be subject to the approval
of the Secretary of the Interior. ‘

Document 20.

Example 4
ARTICLE VIIT - LAND

SECTION 1. Allotted land, including heirship lands, with-
in the Bad River Reservation shall continue to be held as hereto-
fore by their present owners. It is recognized that under existing
law such lands may be condemned for public purposes, such as roads,
public buildings, or other public improvements, upon payment of
adequate compensation. It is further recognized that under exist-
ing law such lands may be inherited by the heirs of the present
owners, whether or not they are members of the Bad River Band of
the Lake Superior Tribe of Chippewa Indians. Likewise, it is re~ .
cognized that under existing law the Secretary of the Interior
may, in his discretion, remove restrictions upon such land, upon
application by the Indian owner, whereupon the land will become
subject to State tax and may then be mortgaged and sold. The
right of the individual Indian to hold or to dispose of his land,
as under existing law, shall not be abrogated by anything contained
in this Constitution, but the owner of restricted land may, with
the approval of the Secretary of the Interior, voluntarily convey
his land to the Bad River Band of the Lake Superior Tribe of Chip-
pewa Indians either in exchange for money payment or in exchange
for an assignment covering the same land or other land, as here-
inafter provided.

SECTION 2. Tribal lands of the Bad River Band of the Lake
Superior Tribe of Chippewa Indians and all lands which may here-
inafter be acquired by the Bad River Band or by the United States
in trust for the Bad River Band shall be held as tribal lands, and
no part of such lands shall be mortgaged or sold.

SECTION 3. Tribal lands shall not be allotted to indivi-
dual Indians, but such tribal lands as are not required for school,
agency, or other administrative use may be assigned by the Tribal
Council to members of the Bad River Band of the Lake Superior
Tribe of Chippewa Indians or may be leased or otherwise used by
the Band as hereinafter provided.

SECTION 4. Tribal lands may be leased by the Tribal Coun-
cil with the approval of the Secretary of the Interior in accor-



dance with law. Preference shall be given, first, to cooperative
associations of members of the Band, and, secondly, to individual
Indians who are members of the Band. No lease of tribal lands to
a nonmember shall be made by the Tribal Council unless it shall
appear that no cooperative association of members or individual
member of the Band is able and willing to use the land and to
pay a reasonable fee for such use.

SECTION 5. 1In any assignment of tribal lands which are
now owned by the Band, or which may hereafter be acquired for the
Band by the United States or purchased by the Band out of tribal
funds, or which may be designated for the use of the Band, pref-
erence shall be given, first to heads of families.which are entire-
ly landless, and second, to heads of families which have no allot-
ted lands or interests in allotted lands, but shall have already
received assignments consisting of less than an economic unit of
agricultural land or other land or interests in land of equal
value, such economic unit to be determined by the Tribal Council
by ordiances. Such assignments shall be known as "standard
assignments."

No member of the Band who may hereafter have the restric-
tions upon his land removed, and whose land may thereafter be
alienated, except to the Band, shall be entitled to receive an
assignment of land as a landless Indian.

The Tribal Council may, if it sees fit, charge a fee on
approval of a standard assignment.

SECTION 6. If any person holding a standard assignment
of land shall, for a period of 1 year, fail to use the lands so
assigned, or shall use the land for any unlawful purpose, his
assignment may be cancelled by the Tribal Council after due not~
ice and opportunity to be heard. Such land may then be avail-
able for reassignment.

Upon the death of any Indian holding a standard assign-
ment, his heirs or other individuals by him in writing have pref-
erence in the reassignment of the land, provided such persons are
eligible to receive a standard assignment.

SECTION 7. Any member of the Bad River Band who owns an
allotment of land or any share in heirship land or any deeded
land, may with the approval of the Secretary of the Interior,
voluntarily transfer his interest in such land, to the Band and
receive therefor an assignment in the same land or other land of
equal value or he may receive a proportionate share in a unit of
agricultural or other lands.

Assignments made under this section shall be known as
"exchange assignments."

SECTION 8. Exchange assignments may be used by the assign-
ee or leased by him to cooperative associations of members of the
Band, to individual members of the Band, or if no individual mem-



ber or cooperative association of members is able and willing to
rent the land at a reasonable fee, such assignments may be leased
to non-Indians, in the same manner as allotted lands.

SECTION 9. Upon the death of a holder of an exchange assign-
ment such lands shall be reassigned by the Tribal Council to his
heirs or devisees, subject to the following conditions:

(a) Such lands may not be reassigned to any heir or devi-
see who is not a member of the Bad River Band, except that a life
assignment may be made to the surviving spouse or child of the
holder of such assignment.

(b) Such lands may not be reassigned to any heir or devi-
see who already owns or holds more than an economic unit of land.

(c) Such lands may not be subdivided among heirs or devi-
sees into units too small for convenient management, and no assign-
ment shall be subdivided into units smaller than 2-1/2 acres, ex-
cept that land used for buildings or other improvements may be di-
vided to suit the convenience of the parties. Where it is impos-
sible to divide the land properly among the eligible heirs or devi-
sees, the Tribal Council may issue to the eligible heirs or devi-
sees interests in tribal lands or property of the same value as the
assignment of the decedent.

(d) If there are no eligible heirs or devisees of the dec-
dent, the land shall be eligible for assignment the same as other
tribal lands.

: SECTION 10. Improvements of any character made upon assign-~
ed land may be willed to and inherited by members of the Bad River
Band. When improvements are not possible of fair division, the
Tribal Council shall dispose of them under such regulations as it
may provide, for the benefit of such heirs. No permanent improve- -
ments may be removed from any tribal or assigned land without the
consent of the Tribal Council.

SECTION 11. No member of the Bad River Band may use or
occupy tribal lands except under an assignment or lease.

SECTION 12. Tribal land which is not assigned, including
tribal timber reserves, shall be managed by the Tribal Council for
the benefit of the entire Band, and any cash income derived from
such land shall accrue to the benefit of the Band as a whole. All"
action of the Tribal Council with respect to such lands shall be
in conformity with departmental regulations for protection of
Indian range and timber resources authorized by Section 6 of the
Act of June 18, 1934.

SECTION 13. Tribal funds may be used, with the consent of
the Secretary of the Interior, to acquire land for the Bad River
Band.

SECTION 14. Applications for assignment of land shall be
made in writing. Such applications shall be submitted to the
Tribal Council at regular or special sessions. The application
shall be placed in the hands of a proper committee who shall call
the matter up for action at the next regular meeting of the Tribal



Council. Any member of the Band may object in writing to a pro-
posed assignment. In the event of objection, the Chairman of
the Tribal Council shall set a date for hearing, advising both
the applicant and the objector. The action of the Council shall
be final.

The Secretary of the Council shall furnish the Superinten-
dent or other officer in charge of the agency a complete record
of all action taken by the Tribal Council on applications for
assignment of land, and a complete record of assignments shall be
kept in the agency office and shall be open for inspection by
members of the Band.

The Tribal Council shall draw up one or more forms for
standard and exchange assignments, which shall be subject to the
approval of the Secretary of the Interior.

Document 1.

Example 5
ARTICLE VIII - LAND

SECTION 1. Allotted lands. - Allotted lands, including
heirship lands, within the Cheyenne River Reservation shall continue
to be held as heretofore by their present owners. It is recognized
that under existing law such lands may be condemned for public
purposes, such as roads, public buildings, or other public improve-
ments, upon payment of adequate compensation, by any agency of the
State of South Dakota or of the Federal Government, or by the tribe
itself. It is further recognized that under existing law such
lands may be inherited by the heirs of the present owner, whether
or not they are members of the Cheyenne River Sioux Tribe. Likewise
it is recognized that under existing law the Secretary of the Interior
may, in his discretion, remove restrictions upon such land, upon
application by the Indian owner, whereupon the land will become
subject to State taxes and may then be mortgaged or sold.

The right of the individual Indian to hold or to part with
his land, as under existing law, shall not be abrogated by anything
contained in this constitution, but the owner of restricted land may,
with the approval of the Secretary of the Interior, voluntarily con-
vey his land to the Cheyenne River Sioux Tribe either in exchange for
a money payment or in exchange for an assignment covering the same
land or other land, as hereinafter provided.

SEC. 2. Tribal lands. - The unallotted lands of the Cheyenne
River Reservation and all lands which may hereafter by acquired by
the Cheyenne River Sioux Tribe or by the United States in trust for
the Cheyenne River Sioux Tribe shall be held as tribal lands, and no
part of such lands shall be sold, except those tribal lands located
outside of the Cheyenne River Reservation boundaries, and outside of




the Consolidation Area boundary lines established as of the date of
the approval of Public Law 88-418 (August 11, 1964), and set out in
tribal council action by Resolution No. 92-64 (September 2, 1964).
Tribal lands shall not be mortgaged, nor allotted to individual
Indians, but may be assigned to members of the Cheyenne River Sioux

Tribe or leased or otherwise used by the tribe, as hereinafter pro-
vided.

SEC. 3. Leasing of tribal lands. - Tribal lands may be leased
by the tribal council, with the approval of the Secretary of the
Interior for public, religious, educational, recreational, resi-
dential, or business purposes for a period not to exceed 25 years
and may include a provision authorizing a renewal or an extension
for one additional term of not to exceed 25 years, but no one lease
or contract shall be for a tract in excess of 160 acres. '

Grazing permits covering tribal land may be issued by the
tribal council, with the approval of the Secretary of the Interior.
Such grazing permits shall not exceed a term of five years.

In the lasting of tribal lands and the issuance of grazing
permits preference shall be given first to Indian cooperative as-
sociations, and, secondly, to individual Indians, who are members
of the Cheyenne River Sioux Tribe. No lease of tribal land to a
non-member or the issuance of a grazing permit to a non-member shall
be made by the tribal council unless it shall appear that no Indian
cooperative association or individual member of the tribe is able
and willing to use the land and to pay a reasonable fee of such use.

SEC. 4. Grant of "standard" assignments. - In any assignment
of tribal lands which are now owned by the tribe or which hereafter
may be acquired for the tribe by the United States or purchased by
the tribe out of tribal funds, preference shall be given, first to
heads of families which are entirely landless, and, secondly, to
‘heads of families which have no allotted lands or interests in al-
lotted lands but shall have already received assignments consisting
of less than an economic unit of agricultural land, or other land or
interests in land of equal value, such unit to be determined from -
time to time by the tribal council. '

The tribal council may, if it sees fit, charge a fee of not'.
to exceed $25 on approval of an assignment made under this section.

Assignments made under this section shall be for the primary
purpose of establishing homes for landless Indians, and shall be
known as "standard" assignments.

SEC. 5. Tenure of "standard" assignments. - If any member
of the tribe holding a "standard"” assignment of land shall, for a
period of two (2) years, fail to use the land so assigned, his as-
signment may be cancelled by the tribal council after due notice
and an opportunity to be heard, and the said land, may be reassigned
in accordance with the provisions of section 4 of this article.

Upon the death of any Indian holding a "standard" assignment
his heirs or other individuals designated by him, by will or by
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written request shall have a preference in the reassignment of the
land, provided such persons are members of the Cheyenne River Sioux
Tribe who would be eligible to receive a "standard" assignment.

SEC. 6. Grant of "exchange" assignment. - Any member of the
tribe who owns an allotment or any share of heirship land may
voluntarily transfer his interest in such land in exchange for any
assignment to the same land or other land or equal value. If the
assignee prefers, he may receive, in lieu of a specific tract of land,
a proportionate share in a larger grazing unit.

Assignments made under this section shall be known as "exchange
assignments.

SEC. 7. Leasing of "exchange" assignments. - "Exchange" as-
signments may be used by the assignee or leased by him to Indian
cooperative associations, to individual members of the tribe, or,
if no individual Indian or Indian cooperative association is able
and willing to rent the land at a reasonable fee, such assignments
may be leased to non-Indians, in the same manner as allotted lands.

SEC. 8. Inheritance of "exchange" assignments. - Upon the
death of the holder of any "exchange" assignment, such land shall be

reassigned by the tribal council to his heirs or devisees, subject to
the following conditions: '

(a) Such lands may not be reassigned to any heirs or devisees
who are not members of the Cheyenne River Sioux Tribe, except that
a life assignment may be made to the surviving widower or widow of
the holder of assignment. ‘

(b) Such lands may not be reassigned to any heirs or devisees
who already hold more than a certain number of acres of grazing
land, or other land or interests in land of equal value, either
under allotment or under assignment, such amounts to be determined
from time to time by the council.

(¢c) Such lands may not be subdivided among heirs or devisees
into units too small for convenient management. No area of grazing
land shall be subdivided into units smaller than sixty (60) acres, -
and no area of agricultural land shall be subdivided into units
smaller than two and one-half acres, except that land used for
buildings or other improvements may be divided to suit the con-
veniences of the parties. Where it is impossible to divide the
land properly among the eligible heirs or devisees, the tribal
council shall issue to such heirs or devisees grazing permits or
other interests in tribal lands of the same value as the assignments
of the decedent. -

(d) If there are no eligible heirs or devisees of the decedént,
the land shall be eligible for reassignment in accordance with the .
provisions of section 4 of this article.

SEC. 9. Inheritance of improvements. -~ Improvements of any
character made upon assigned land may be bequeathed to and inherited
by members of the Cheyenne River Sioux Tribe or otherwise disposed




of under such regulations as the tribal council shall provide. No
permanent improvements shall be removed from the land without the
consent of the tribal council.

SEC. 10. Exchange of assignments. - Assignments may be ex-
changed between members of the Cheyenne River Sioux Tribe by common
consent in such manner as the tribal council shall designate.

SEC. 11. Use of unassigned tribal land. - Tribal land which
is not assigned, Including tribal timer reserves, shall be managed
by the tribal council for the benefit of the members of the entire
tribe, and any cash income derived from such land shall accrue to
the benefit of the tribe as a whole.

SEC. 12. Purchase of land by the tribe. - Tribal funds may
be used with the consent of the Secretary of the Interior, to acquire
land, under the following conditions:

(a) Land within the Cheyenne River Reservation or adjacent to
the boundaries thereof which is now in Indian ownership may be pur-—
chased by or for the Cheyenne River Tribe.

(b) Restricted land, which is in heirship status at the time
of the adoption and approval of this constitution, may be purchased
by or for the tribe, with the consent of all the adult heirs, and
the legal guardians of minor heirs, payment therefor to be made as
may be agreed upon.

(c) Land owned by any member of the tribe who is over the age
of sixty (60) years, or who is physically incapacitated, may be trans-
ferred by its owner to the tribe in exchange for a pension of not
more than twice the usual rental value of the land for the life of
the pensioner, to be paid out of available tribal funds.

(d) Land in excess of 320 acres owned by any member of the )
tribe may be purchase by the tribe, with the consent of the owner,
payments to be made under such term as may be agreed upon.

(e) Land owned by any member of the tribe who desires to
leave the reservation permanently may be purchased by the tribe,
under such terms as may be agreed upon.

SEC. 13. Method of making assignments. - Applications for
assignment shall be filed with the secretary of the council and
shall be in writing, setting forth the name of the person Or persons
applying for the land and as accurate a description of the land de-
sired as the circumstances will permit. Notices of all applications
received by the secretary shall be posted by him in the agency office
and in at least three conspicuocus places in the district in which
the land is located for not less than twenty (20) days before action
is taken by the council. Any member of the tribe wishing to oppose
the granting of an assignment shall do so in writing, setting forth
his objections, to be filed with the secretary of the council, and
may if he so desires appear before the council to present evidence.
The secretary of the council shall furnish the superintendent or
other officers in charge of the agency, a complete record of all




action taken by the council on applications for assignment of land,
and a complete record of assignments shall be kept in the agency
7 office and shall be open for inspection by members of the tribe.

The council shall draw up one or more forms for standard
and exchange assignments, which shall be subject to the approval
of the Secretary of the Interior.

Document 34

Example 6
ARTICLE VII- LAND

Section 1. The Blackfeet Tribe may enact laws regarding the use of
all lands within the Blackfeet Reservation.

Section 2. Allotted lands, including heirship lands shall continue
to be held as before by their owners. The right of the
individual Indian to hold or to part with his or her
land as under existing laws shall not be abrogated by
anything contained in this Constitution, but will be
subject to the rights of the Blackfeet Tribe or in-
dividual Tribal members to have the first preference to

c buy such lands. It is recognized that such lands may be

- condemned for public purposes upon adequate compensation

by the Blackfeet Tribe. It is further recognized that
such allotted lands may be inherited by the heirs of the
present owner only if such heirs are of Blackfeet descent .

Section 3. (a) As of the date of this Constitution, no trust land
presently held by Tribal members shall ever be devised
to, sold to, given to, inherited by, or in any other
manner come into the possession of any person not of
Blackfeet Indian descent as long as such land remains |
in trust status.

(b) As of the date of this Constitution, no other land
presently held by Tribal members shall be deivsed to,
sold to, given to or in any other manner come into the
possession of any person not of Blackfeet Indian descent
without the owner of such lands giving the opportunity
to the Blackfeet Tribe or the members of that Tribe to
meet the high bid for that land within a reasonable time.

(c) All sales of land within the Blackfeet Reservation
must be advertised in local newspapers for a period of
thirty (30) days before such sale.

Section 4. The unallotted lands of the Blackfeet Tribe and all
lands hereafter acquired by the Blackfeet Tribe, or
held for the use of the Blackfeet Tribe, including
Tribal Timber Reserve, shall be held as Tribal lands,
and no part of such lands shall ever be sold.




Section 6.

Section 7.

Section 8.

Section 9.

Section 10.

(a) Only lands being purchased, or the income from such
lands may be mortgaged or used as collateral for the
the purchase of that land.

(b) Tribal lands may be leased but not traded. The Big
Council shall make laws regulating the leasing and
subleasing of Tribal lands.

(c} The lands known as Agency Reserve lands shall return
to the status of Tribal lands as of the date of this
Constitution.

(d) The Blackfeet Tribe shall urge the return of the land

known as Sub-Marginal lands to the status of Tribal
lands.

(e) The Blackfeet Tribe shall urge the return to trust
status of any fee patent land they now hold or may
acquire in the future.

The Blackfeet Tribe shall deposit twenty-five percent
(25%) of all annual income for the. purpose of purchasing
land, timber rights, mineral rights and water rights
within, or adjacent to the Blackfeet Reservation. This
money is not to be used for administrative costs of
maintaining such purchase program.

Heirship land may not be divided into portions having

a monetary value of less than $100. The Blackfeet Tribe
shall compensate those affected by this section and

such portion shall become Tribal land.

An Indian heir may gift deed, sell, trade or convey in
trust his or her interest in heir ship land to another
Indian heir holding interest in the same land.

In areas set aside or zoned for homesites, any individual
may apply for a twenty-five year homesite least not +o
exceed two and one-half (2 1/2) acres of land.

(a) Laws regulating homesite leases may be made by the
Big Council.

—
o}
~—

Leases may be transferred to another member with the
approval of the Big Council or its designate.

(c) Disputes concerning these leases shall be taken to
the appropriate Court of the Blackfeet Tribe.

As of the date of this Constitution, individuals holding
standard assignments shall surrender all rights given to
them regarding these assignments to the Blackfeet Tribe
and shall be given the first option to lease such ac-

“coxding to the laws regulating such leases.



Section 11. No right of way may be granted over Tribal land without
the approval of the Blackfeet Tribe and no right of way
shall be granted over other land on the Blackfect Reser-
vation without the approval of the individual land owner.
If such right of way is granted over any land on the
Blackfeet Reservation the land owner shall be adequatcly
compensated for the grant of such right of way.

Document 31

Example 7
ARTICLE X - RESERVATION LAND

SECTION 1. The reservation land shall as a whole remain
tribal property and shall not be divided by allotment of any parts
to individuals or groups of individuals as private property that
could be sold at will; but assignments of land for private use may
be made by the Council in conformity with ordinances which may be
adopted on this subject, provided, that the rights of all members of
the tribe be not violated.

Document 39
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The Menominee Restoration Conmittce

Yvonne 1. Xnight

October 13, 1875

RE: Advantages And Disadvantages Of Adopting A Constitution Under
Section 476 0Of The Tndian Reorganization Act (See Attachmient A)

[Revision of memorandum +o Constitution and Bvlaws Subcomnittee
dated September 16, 1974 -and included in Menominee Constitution
Handbook as Part Iv.] : .

I. INTRODUCTION

A. General Background of Indian Reorganization Act.

Generally, the Indian Reorganization Act (IRA) enacted in 1824
is considered to be one of those acts which signified a major reverssl of
government policy and approach toward Indian Affairs. Prior to +h '
enactment of the IRA in 1934, the Bureau of Indian Affairs, through del
gation of power from the Secretary of Interior, exercised almost unlimite
descretion over tribal affairs, including tribal decisions. (25 0.8.C. §
25 C.F.R. §1). The extent of the BIA's discretionary powers over Indian
tribes is indicated in the following passage from a recent law review artic!.

o
2
Is -
I C

3

Q

2-

s

Perhaps- the prime objective of the IRA,
which was crucial to any effective establishment
of self-government, was elimination of the
—_ "absolutist™ executive discretion breviously
exercised by the Interior Department and the
Office of Indian Affairs. During the hearings,
Commissioner of Indian Affairs, John Collier,
presented to the House Committee examples
which revealed the vastness of this discre-
tionary power. Not only had administrative
power grown beyond control, but its exercise
and the effects of its exercise also changed
from year to year, depending on the attitude
Oor whim of a given commissioner. Further,
this discretionary power was also exercised
by local agency superintendents, a situation
that led Senator Wheeler to refer to the
local agent as "a czar”. 'So all-encompassing
was this power that “the Department [had]
absolute discretionary powers over all
organized expressions of the Indians. ..
[tlribal councils. exist [ed] by [the Departmentis]
sufference and (had]l no authority except as. ..
granted by the Dewnartment.” Consequently, the
IRA sought to eliminate this houndless. =~
discretion or at least place a damper on its
exercise. "This bill... secks to get away
from the burcaucratic control of the Indian
Department, and it scoks further to give +the
Indians the contrel of theiir cwn affairs, v
["Tribal Sclf-Covernment and the Indian
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d eorganization Act of 1934,"70 Mich. L. Rev.
955, 966 (1972)1.

Thus, the provisions of the TRA geuerally are designed to imposc
limitations upon the previously unfettered discretionary powers of the
Secretary of Interior and the BIA. Leaving aside for the moment 5476,
the following are some of the areas in which the IRA limits the Secrctary'..
powers:

1} 27 U.S.C. §461 of the IRA prohibits allotment. Theoretic
the lands of non-IRA tribes could still be allotted. Allotment of lands,
of IRA tribes, however, is strictly and specifically prohibited.

2) §462 extends the trust period of Iﬁdian lands indefinitely.
Some non-IRA tribes currently are compelled to obtain periodic executive
orders extending the trust period.

» 3) §464 prohibits the "sale, devise, gift, exchange, or other
transfer of restricted Indian lands...." Again, theoretically, restricted
lands of non-IRA tribes could be sold, devised, etc. by the Secretary.

4) §465 provides tax exempt status for lands acquired under
the Act. Non-IRA tribes must obtain tax exemption through special
legislation for any lands subsequently acguired.

5) In addition to these limitations on the Secretary's power:.. .
e-tribe organized under the IRA has access to certain fynds and programs
not otherwise available. B

B. Application to the Menominee Tribe.

The Indian Reorganization Act (IRA) is codified in the United
States Code in Title 25, Sections 461 through 486. 25 U.S.C. §478
provides that the IRA "shall not apply to any reservation wherein
a majority of the adult Indians, voting at a special election duly
called by the Secretary of Interior, shall vote against its application.®
The Secretary was given one year, from June 18, 1934, to hold o
elections on the various reservations in which Indian pecople could vote -
upon the applicability of the IRA to their reservation. Thus, within
one year after the passage of the IRA, tribal elections were held
and the IRA was either accepted or rejected. The Menominee Tribe
voted to accept the IRA and §3 of the Menomince Restoration Act
specifically states that the IRA is applicable to the tribe.

It is important to note here, however, that certain provisions .
of the IRA, although available for the use of a tribe which has acceptod
the act, are made expressly optional. One of thesc optional provisions
is 25 U.S.C. §476 which authorizecs a tribe, if it so chooses, to
organize and adopt a written constitution and bylaws under that scckion.
) the other hand, a tribe may choose to organize and adopt a constituiio:n
1 bylaws, outside the authority of §476 of the IRA. To aid the Menonmino:
Tribe in making this choice, the next section of this memorandum will
discuss the advantages and disadvantages of organizing pursuant to 476 of
IRA.
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II.  ADVANTAGES AND DISADVANTAGES O ORGANIZING '
MENOMINEE GOVERNMENT PURSUANT TO A CONSTITUTION
ADOPTED UNDER SECTION 476 OF TII IRA

A. Advantages.

Again, in order to appreciate the advantages which §476 affords
to tribes which organize under it, one must first appreciate the great
range of discretionary powers exercised by the BIMN over the affairs of
Indian tribes prior to the passage of the IRA. Briefly, these powers
extended even to the control of decisions affecting tribal self-government.
One should also keep in mind that §476 like the other provisions of the
IRA was intended to take from the BIA certain of these discretionary
powers and to vest those powers back in the Indian tribes.

The following is a hrief discussion of the four major advantages
afforded by §476 of the IRA to tribes which organize under that section:

1. As a background to a discussion of the first
major advantage of §476, it is necessary to .
realize that the Secretary of the Interior
on behalf of the federal government has the
power to approve tribal constitutions. - By
doing so, the Secretary thereby designates
the tribal government and tribal officials

. which the federal government will recognize

rand deal with as the official tribal repre-
sentatives. Outside of §476, The Secretary

has the discretionary power to unilaterally
approve, or revoke his approval, of a tribal
constitution, without considering the wishes

of the tribe. Clearly, it is important

that a tribe have the security of knowing

that the Secretary cannot unilaterally withdraw
his favor from one tribal government and its
tribal officials and bestow it on another, that
is without the tribe's consent. Thus, §476

of the IRA states that once a tribal consti-
tution has been adopted by a tribe pursuant

to an electicn conducted under that section,

and the Secretary has approved it, the Secretary
cannot revoke federal recognition of that tribal
constitution, only the tribe &zt an clection
conducted in the same manner . as when the con-
stitution was adopted can revoke the §476
constitution.

2. Tribes organized outside of §476 must comply with
the requirements of 25 U.S.C. §81 when they cnter
into a contract to cmploy legal counscl. Soction
8l in addition to its several reguircments for such
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a contract has alno been interpreted as granting
the Secretary of the Interior and the Commissioner
of Indian Affairs broad powers of approval of all
the terms of that contract. In contrast, §476
limits the approval powers of the Secretary and
the BIA to "the choice of counsel and fixing of
fees," thus, presumably leaving all other terms of
the contract to negotiation solely between the
tribe and the lawyer. - ’

Tribes organized outside §476 theoretically are

subject to the power of the Secretary to sell,

lease, dispose or encumber tribal land or other
tribal assets when the Secretary deems appropriate
without seeking tribal consent. In §476, Congress
has authorized tribes in their constitutions to
prohibit the Secretary from selling, disposing

of, leasing, or encumpering tribal lands or other
assets without first obtaining the consent of the
tribe. Presumably, the tribal constitution

could be drafted so as to make such consent
extremely difficult to obtain. This particular
advantage of §476, however, may be repetitious
insofar as the Menominees are concerned because
the same prohibition is set forth in the Trust
Agreement negotiated between the Menominee Tribe
and the Secretary.

25 U.S.C. §472 of the IRA imposes a duty upon the
Secretary of the Interior to give preference to
"Indians" in employment in the Bureau of Indian
Affairs. One crucial question which arises in
enforcing §472 is this: Who is an "Indian"
within the meaning of §472 and therefore entitled
to BIA employment preference? A recent opinion
issued early in 1975 by the Associate Solicitor
for Indian Affairs of the Department of Interior
essentially concludes that insofar as Tribes
organized under 25 U.S.C. §476 of the IRA are
concerned "Indians" within the meaning of 25
U.5.C. §472 are tribal members as defined by the
Tribe in its Constitution. However for all
other Tribes, "Indian" within the meaning of
25 U.S5.C. §472 are thosc pPersons who meel the
requirements established by regulations of the
Bureau of Indian Affairs even though those
requirements may be differcent from the require~-
ments for membership in the Tribe involved,

Currently the BIA requires that a member
of a federally recognized tribe not organized
under 25 U.S.C. §476 be at least 1/4 degrece
Indian in order to receive employment preference
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under 25 U.S.C. §472. This, of course, is
consistent with the memborship requirements
of most federally recognized Tribes. However,
there would be a great problem created for
federally recognized tribes not organized
under §476 which have members of 1/4 degree
blood quantum if the BIA sometime in the
future decided to raise the blood guantum
requirement to something higher than 1/4
degree. In such an event, all members
of tribes who have 1/4 degree Indian
blood would not be eligible for BIA employ-
ment preference even though the tribe
istelf recognizes them for all purposes
as members of the tribe.

In summary then, members of Tribes
organized under §476 of the IRA are entitled
to BIA employment preference under 25 U.S.C.
§472 simply because they are members of the
Tribe. But members of tribes not organized -
under §476 must meet the definitional
requirements established by the BIA as to
who is an Indian and thus entitled to BIA
employment preference, even if such require-
ments are different from membership requirements
of the tribe.

i Disadvantages.

Section 476 does not appear to impose upon tribes which organize
under it any additional disadvantages vis a vis the federal government,
in terms of tribal decisions being subject to Secretarial and BIA
approval powers, than is borne by tribes generally under federal law
based upon the trust relatiocnship between the United States and Indian
tribes. Much of the disillusionment with tribal constitutions adopted
under §476. appears to stem, not from anything inherent in the section
itself, but from the fact that many tribes adopted constitutions which
contained provisions granting the Secretary power to approve virtually
all major tribal decisions. Many tribal constitutions adopted pursuant
to §476 appear to have been based upon the same model constitution,
probably BIA drafted.

ITI. REQUIREMENTS FOR ADOPTION AND AMENDMENT
OF IRA CONSTITUTIONS AND BYLAWS

The only requirement imposed on Tribes who organize, that is,
adopt a Constitution and Bylaws, under 25 U.S.C. §476 of the IRA is
that the manner of adopting and amending the Constitution and Bylaws
will be subject to federal law and regulations, and not tribal law.
25 U.S.C. §478 a of the IRMA states that in "adopting a constitution and
ylaws or amendments thereto® under §476 "the vote of a majority of
“nse actually voting shall be necessary and sufficient to-ecffectuate such
.adoption...: Provided, howcever, that in ecach instance .the total vote
cast shall not be less than 30 percentum of those entitled to vote."
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Thus the clection held to adopt a §476 constitution and Dy 1w
a fedcral election governed also by any regulations issuoed by the
Secretary of the Interior. Similarly, any election held 5 amend a
§476 constitution and bylaws will be a federal election subject to the
Secretary's regulations.

The adoption of the Menomince's tribal constitution is, of coursc,
governed by Section 5 (d) of the Menominee Restoration Act and mandates
a federal election be held to adopt the Menominee Tribal Constitution.
The requirements for adoption of the Menominee Constitution arc exactly
the same as those required to adopt a §476 constitution under the IRA.

Thus insofar as the Menominee Tribe is concerned, the only
requirement imposed by ‘the IRA is the following: Amendments to the
Menominee Constitution would be adopted at a secretarial election by a
vote of a majority of eligible tribal voters voting, if at least
thirty percent (30%) of all eligible tribal voters vote.

Iv. CONCLUSION

Briefly then, there are four advantages to organizing a tribal
government under a constitution adopted pursuant to §476 of the IRA;
first, it affords a congressionally approved method of electing a
tribal constitution and once a tribe has so elected a constitution,
the Secretary is prohibited from revoking it; only the tribe can
evoke it through the same election process; second, with the excep-
*-on of the choice of attornev and the fee charged, all other terms
or tribal contracts with attorneys are not subject to the approval
of the Secretary; third, the Secretary is prohibited from selling,
encumbering, leasing or disposing of tribal lands and assets without
first obtaining the consent of the tribe; and fourth, members of the
Tribe are entitled to BIA employment preference, notwithstanding the
BIA's definition of who is an "Indian" and thus entitled to BIA

employment preference.

The question which arises from a consideration of the above
listed advantages is this: Are the above advantages offered by 5476
sufficiently .important to pursuade the Menominee Tribe to choose to
organize pursuant to §476? At this point in the history of the
relationship between Indian tribes and the federal government - which
might be termed the Indian self-determination period - it is very
unlikely that the Secretary of Interior would unilaterally exercise
his broad discretionary powers over tribal self-government with the
same abandon he did several years ago. However, perhaps §476 should
be viewed as an additional provision in an insurance policy designed
to afford the tribe some protection against possible future attempts
at federal encroachment on tribal self-government. As the Menomince
Tribe well knows, federal Indian policy is, and has historically
been, subject to sudden and sometimes disastrous changes caused by
the shifting winds of federal politics.

YTK/ab
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Any Indian fribe, or tribes, residing on the same reservation
all have the right to organize for its common walfore, and way
adopt an appropriate constitution and bylaws, which shall become
effective when ratified by a majority vote of the adult members of
the tribe, or of the adult Indians residing on such reservation,
as the case may be, at a special election authorized and called by
the Secretary of the Interior under such rules and regulations as
he may prescribe. Such constitution and bylaws, when ratified as
aforesaid and approved by the Secretary of the Interior, shall be
revocable by an election open to the same voters and conducted in
the same manner as the original constitution and bylaws.

In addition to all powers vested in any Indian tribe or tribal
council by existing law, the constitution adopted by said tribe
shall also vest in such tribe or its tribal council the following
right and powers: To employ legal counsel, the choice of counsel
and fixing of fees to be subject to the approval of the Secretary
of the Interior; to prevent the sale, disposition, lease, or
encunbrance of tribal lands, interests in lands, or other tribal
assets without the consent of the tribe: and to negotiate with the
Federal, State, and local Governments. The Secretary of the Interior
shall advise such tribe or its tribal council of all appropriation
estimates or Federal projects for the benefit of the tribe prior to
the submission of such estimates to the Bureau of the Budget and the
Congress. June 18, 1934, c. 576, §16, 48 stat. 987.

Mt tachment 3



(5) Any arrangement permitting non-
tribal members to use tribal
lands or interests in land shall
be subject to the approval of
the Tribe by majority vote of
tribal members voting, and to
the approval of the Secretary of
the Interior.
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POWERS OF THE GOVERNING RODY

I. COWSIDERATIONS

The major purpose for this article is to define those tripal
bPowers which the governing body is authorized to exercise. Thus,
the major cuestion to be answered with regard +to this article is
this: what scope of tribal powers should the governing body be
authorized to exercise? There are two alternative answers to this
question: First, the governing body may be authorized to exercise
any and all power now vested in, or which in the future may be vested
in, the Tribe, except as limited by the tribal constitution. Second,
the governing body may be authorized to exercise only certain enu-
merated tribal powers with all other powers, including future tribal
powers, reserved to the members of the Tribe. The tribal members
may, by future constitutional amendments, authorize the governing
body to exercise certain of these reserved powers.

A. Advarntages and Disadvantages of the First Alternative: & General
Grant of Powers.

The major advantage of the first approach is that it allows
the tribal policy makers, i.e., the governing body, a broad choice
Of powers which they may use to serve the needs of the tribal mem-
bers. It allows the governing body to be flexible and innovative
in responding to present needs of the tribe. And particularly, it
allows the council to respond quickly to future needs, unforseeable
at e time the constitution is drafted, without having to go through
the difficulty of amending the constitution in order to obtain a
grant of power allowing the council to act.

If the first approach ig chosen, however, care must be taken
to draft into the constitution sufficient checks and balances to
make it extremely difficult for the governing body to abuse its
grant of powers. There are several protections against the abuse
>f power by public officials which can be drafted into the Consti-
tution. Unscrupulous public officials may be removed from office
2y vote of the tribal members under the recall procedure. Tribal
louncilmen may also be removed from office by their fellow councilmen
lIor abuse of power, subject perhaps to a referendum of the tribal
lembers. Likewise, the judges of the court may be removed by the
:ribal council for abuse of power. Certain kinds of tribal council

“ictions can be required to be submitted to a referendum vote before
‘uch action can be effective. Tribal members can be authorized to
nitiate a2 referendum On any council action. The chief executive
if any) can be granted the power to veto acts of the council, and
he councii can be granted approval power over some or all acts of
he chief executive (if any). 1In addition, the ability to totally
Xercise tribal powers can be divided among two or more branches of
overnment. Such a division operates to prevent the most far reach-
ng kind of abuse of power which can occur when tribal officials

~




have the authority not only to make laws, but also to enforce them,
and to decide themselve:’ whether their acticons are in accordance with
the tribal constitution. Finally, specific limitations, upon the
genera) grant of power lo the council, can be drafted into the
constitution-provisions which specifically forbid the council from
taking certain actions, at least without a tribal referendum. Such

a provisicn might, for example, prohibit the council from selling
tribal land without a vote of the tribe approving such a sale.

B. Advantages and Disadvantaces of the Second Alternative: A Grant
of Enumerated Powers.

It is generally stated that the major advantage of this approach
is that it limits the scope of powers granted to the governing body,
and by 50 doing, it limits the scope of opportunities for tribal of-
ficials to abuse power. However, this advantage appears to be largely
illusory in light of the fact that most tribal constitutions have
enumerated powers, as has the United States Constitution, yet abuses
of power have still occurred or at least been charged. Perhaps the
ultimate point is that a grant of power no matter how limited is still
a grant o power and if the person authorized to exercise that power
is unscrupulous and has the opportunity and motivation that grant of
power will likely be abused. As discussed in more detail in section
A above, there are various ways to lessen the possibility of abuses of
power by drafting into the constitution provisions designed to provide
checks upon the exercise of tribal power by tribal officials.

. The major disadvantage of the enumerated powers approach is
that those powers not granted to the governing body of the Tribe can-
not, so long as they are reserved, be of anv benefit to the Tribe. A
tribal power is useless unless someone is authorized to exercise it
for the tribe's benefit. A second disadvantage is that enumerated
powers will not include powers which may be returned to tribes in the
future by the federal government. For example, in P.L. 280, full
civil and criminal jurisdiction may be returned to tribes either by
retrocession or by federal legislation. If the power provisions of
the tribal constitutions are not broad enough to authorize the tribal
council to exercise the new tribal powers, the constitutions must be
amended to do so. This is usually a time consuming and difficult
job. It may in fact pose an obstacle to a speady return to the tribe
of full jurisdiction. TFinally, enumsrating powers creates the risk
that some necessary or desirable powers will be overlooked or that
unforesesable tribal problems will arise in the future which will
require that the council have certain powers other than those enu-
merated to deal with the situation. Again, amending the Constitution
to grant the council those powers will be time consuming and difficult.

The tribe would bes well advised to draft a powers article based
upon the first approach, that is, to authorize the governing bedy to



exercise any and all tribal powers including powars which may ba
vested in the tribe in the future by federal law. In conjunction

with this general grant, other protective provisions such as suggesktad
previcusly would be drafted.

II. SUGGESTED PROVISIONS: DPOWERS OF
THE TRIBAL GOVERNING BODY
A. One Branch.

If the governing body is not divided into branchss with separato
powers, the following provisions is suggested: :

POWERS OF THE TRIBAL COUNCIL

All powers of the Tribe shall be vested in a tribal council,
including such powers as may in the future be granted to the Tribe
by federal law, except as Llimited by this Constitution. [A descrip-
tion of the composition, qualifications, duties, etc., of the
tribal council may be included here or in a separate article.}

B. TwoO Separate Branches.

If the governing body consists of two separate branches - tribal
court and tribal council with no separate executive branch, the follow-
ing provisions are suggested:

POWERS OF THE TRIBAL COUNCIL

All legislative and executive powers of the Tribe shall be
vested in a tribal council, including such powers as may in the future
be grantad to the Tribe by federal law, except as limited by this
constitution. [A description of the compositicn and duties of the
council may be included here or put in a separate article.]

POWERS OF THE TRIBAL COURT

211 judicial powers of the Tribe shall bas vested in a

ciary, including such powers as may in the future be
granted %o the Tribe by federal law, except as limited by this con-
stitutiza. [A description of the composition and duties of the
tribal court may be included here or put in a separate article.}

A

IT the govaraning body consists of three separate branches -
arire, tribal souncil and tribal executive, the following
3 are suggashed:




POWERS OF THE TRIBAL COUNCIL

All legislative powers of the Tribe shall be vested in a
tribal council, including such powers as may in the future be granted
to the tribe by federal law, except as limited by this constitution.
[A description of the composition and duties of the council may be
included here or put in a separate article.]

POWERS OF THE TRIBAL EXECUTIVE

The executive power shall be vested in a tribal chairman of
the Tribe, except as limited by this constitution. [A description
of the duties, qualifications, etc., of the chairman may be included
here or in separate article.]

POWERS OF THE TRIBAL COURT

All judicial powers of the tribe shall be vested in a
tribal judiciary, including such powers as may in the future be
granted to the tribe by federal law, except as limited by this
constitution. [A description of the composition and duties of the
tribal court may be included here or put in a separate article.]

IiI. EXAMPLES OF ARTICLES MAKING A GENERAL
GRANT OF POWERS TO GOVERNING BODIES

Example 1

Section 3.1 - Council Powers:

The legislative affairs of the City shall be vested in a
Council consisting of seven (7) Councilmen. The Council shall
constitute the governing body of the City, and shall have all
municipal powers including, without limitation, all powers as
conferred by general law except as limited by this Charter, and
shall have the power and authority to adopt such laws, ordinances
and resolutions as it shall deem propoer in the exercise thereof.
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Example 2

Section 4.1 - The Council:-

The legislative affairs of the City shall be vestad in a
Council consisting of seven councilmen all of whom shall be nominated
and elected at large from the City.



Zfaoction £.2 - Powers of Counoil:

Council shall have ail municipal powers, including
tation, all nowers as conferred by general law except
this Charter. The Council, or a committee therecf

worized by it, shall have power to investigate the official
st} wct of any officers of the City, and may compel the
g 2 and stimony of witnesses and the prcduction of books
and dozuments.
73

IV, EXAMPLES OF ARTICLES MAKING GRANTS OF
ENUMERATED POWERS TO GOVERNING BODIES

- The Cocuncil shall have the following powers,
im'*ation imposed by the statutes or by the Con-—

subject &S any 1
stitvticn ¢f the United St .

(1} 'To negotiate with state and local governments
on all tors affecting of tha members of this or-
ganizai

emplioy 1 cgaL counssl, ithe choice of counsel and the
to be subject to the approval of the Secretary of

ﬁ%‘

fixing
the Intar:

or encumbrance

disposition, lease,
hexr tribal assets.

in lands, oxr oth

es, which will be subject to approval

r or, providing £or the use of tribal
ne reservation of non-members whose

e deemad injurious to the welfare of

\

applopulquon eshln4kvo or Federal projects for the
reservation prior 5 admission cof such estlﬂabes
of the ot and the Congress.

own procedure, to appoint boards or
to such suborsdinate agencies such
in the parfecrmance of the duties as-
the right to review any action taken
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11 may exercise, subject to
way in the future be delegated
Wiscensin by the Secretary
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f the Intericr, or by any duly authorized cfficial or agency or
the Gov=arnment.
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Example 2

exexcise the following powers, subject to any limitations imposed
by the Constitution or statutes of the United States, and subject
further to all express restrictions upon such powers contained in
this Constitution and the attached Bv-laws:

SECTION 1. Enumerated powers. - The Tribal Council shall
(=)

(a) To negotiate with the Federal, State, and local govern-—
ments on behalf of the Band, and to advise and consult with the
representatives of the Interior Department on all activities of
the Depastment that may affect the Bad River Band of the Lake
Superior Tribe of Chippewa Indians.

) To' employ counsel for the protection and advancement
ights of the Band and its members, the choice of counsel
3 of fees to be subject to the approval of the Secretary

and fixiny
sterior.

of the

e
IS I

} To approve or veto any sale, disposition, lease or
encumbrance of tribal lands, interests in lands or other tribal
assets, which may be authorized or executed by the Secretary of
the Interior, the Commissioner of Indian Affairs, or any other
official or agency of government, provided that no tribal lands
shall 2ver be sold or encumbered, or leased for a period exceed-
ing 10 years, except for governmental purposes, except that leases
for mining purposes may be made for such longer periods as may be
authorized by law.

{d) To advise with the Secretary of the Interior with regard
to all appropriation estimates or federal projects for the benefit
of the Band prior to the submission of such estimates to the Bureau
of the Budget and to Congress.

{e) To make assignments of tribal land to members of the
Band in conformity with Article VIII of this Constitution.

To manage all economic affairs and enterprises of the
Band ir azzordance with the terms of the charter which may be is-
sued %o ine Band by the Sscretary of the Interior.

To apgropriate for public purposes of the Bad River
Band « Lake superior Tribe of Chippewa Indians of Wisconsin
availan®e Tribal Council funds, and, subject to review by the
Secretar~s of the Interior, any other available tribal funds.




(h) To levy taxes upon members of the Band and to require
the performance of labor in lieun thereof, and to levy taxes or )
license fees, subject to review by the Secretary of the Interior,
upon non-members doing business within the reservation: Provided,
however, That any such assessment upon members of the Band shall
have the approval of a majority of the voters of the Band at a
special election at which at least 30 percent of the eligible
voters of the Band shall vote.

(1) To purchase lands of members of the Band for public
purposes, under condemnation proceedings in courts of competent
jurisdiction.

(J) To safeguard and promote the peace, safety, morals,
and general welfare of the Band by regulating conduct of trade
and the use and disposition of property upon the reservation:
Provided, That any ordinance directly affecting non-members of the
Band shall be subject to review by the Secretary of the Interior.

(k) To regulate the inheritance of property, real and per-
sonal, other than allotted lands, within the texritory of the

Bad River Reservation, subject to review by the Secretary of the
Interior.

(1) To regulate the manner of making nominations and
holding elections for tribal officers.

(m) To adopt resolutions regulating the procedure of the
Tribal Council itself and of other tribal agencies and tribal of-
ficials.

(n) To encourage and foster the arts, crafts, traditions,
culture, wildlife, and natural resources of the Bad River Band
of the Lake Superior Tribe of Chippewa Indians of Wisconsin.

(0) To charter subordinate organizations for economic
purposes, and to regulate the activities of cooperative asso- )
ciations of members of the Bad River Band of the Lake Superior
Tribe of Chippewa Indians by ordinance, provided that any such
ordinance shall be subject to review by the Secretary of the In-~
terior.

(p) To select delegates to sit in a National Council of
the entire Chippewa Nation.

(q) To promulgate and enforce ordinances, which shall be
subject to review by the Secretary of the Interior, governing
the conduct of members of the Bad River Band, and of non-member
Indians residing on the reservation, providing for the maintenance
of law and order, and providing for the administration of Justice
by establishing an Indian Court and defining its duties and powers.



(r) To consolidate inherited land holdings by pur-
chase; exchange, transfer, gift, or voluntary relinquishment,
including the power to reassign same in the public interest.

(s} To exclude from the restricted lands of the
reservation, persons not legally entitled to reside thereon,
under ordinances which shall be subject to review by the
Secretary of the Interior.

(t) To regulate hunting and fishing on tribal and
restricted lands.

(u) To delegate to subordinate boards, or tribal
officials, or to cooperative associations, that are open toc all
members of the tribe, any of the foregoing powers, reserving the
right to review any action taken by virtue of such delegated
power.,

SEC. 3. PFuture powers. - The Tribal Council may
exercise such further powers as may in the future be delegated
to the Band by the Secretary of the Interior, or by any duly
authorized official or agency of the State of Federal Govern-
ment.

SEC. 4. Reserved powers. - Any rights and powers
heretofore vested in the Bad River Band, but not expressly
referred to in this Constitution, shall not be abridged by this
Article, but may be exercised by the people of the Bad River
Band of the Lake Superior Tribe of Chippewa Indians of Wisconsin
through the adoption of appropriate By-~laws and Constitutional
Amendments.
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